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Mr. Fereuson, from the Committee on the Judiciary, submitted the 
following 


MINORITY REPORT 


[To accompany the nomination of James P. MeGranery] 


STATEMENT OF Homer FERGUSON, SENATOR From MICHIGAN, AND 
Artuur V. Warkins, Senator From Uran 


The nomination of Judge J. P. McGranery, of Philadelphia, to be 
Attorney General of the United States, vice J. Howard McGrath; 
resigned, was referred to the Senate Committee on the Judiciary. 

The full committee held 4 days of hearings, at which a number of 
witnesses, both favorable and adverse, presented testimony in addi- 
tion to the nominee himself. 

By a vote of 8 to 4, with one abstention, the committee voted to 
report the nomination favorably to the Senate. It was agreed that 
the report would be made immediately but that the minority would 
have several days in which to submit their minority report. 

In preparing this report, the minority have given due considera- 
tion to the testimony as it developed in the hearing as well as testi- 
mony in connection with the Hobbs subcommittee of the House 
Judiciary Committee on the Amerasia case in 1946; a number of 
court decisions in which the nominee figured prominently (cases over 
which the nominee presided in which reversible error was found upon 
appeal); hearings developed through the Tydings committee in 1950; 
and numerous other facts and incidents bearing upon the nominee’s 
fitness for office which rightfully should be included in the report on 
the minority’s views. 

The aspect which troubles us most is the doubt which has been 
created in our minds as a consequence of the evasiveness of the 
nominee in his testimony as to his role in the Amerasia case. 
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MR. M’GRANERY AND THE AMERASIA CASE 


The nature and the extent of the role of the nominee, James P. 
McGranery, in the Amerasia case was a necessary and proper subject 
for inquiry by the Committee on the Judiciary in connection with his 
confirmation as Attorney General of the United States. The nominee 
was assistant to the Attorney General of the United States in the 
Department of Justice from the inception of the Amerasia case 
through its conclusion. That he was concerned with the case is a 
matter of record. 

The nominee’s testimony before the Senate Committee on the 
Judiciary in regard to his role in the Amerasia case is at variance with 
the record of testimony taken by the so-called Hobbs Subcommittee 
of the Committee on the Juduciary of the House of Representatives 
in May 1946. His testimony has been directly contradicted by the 
testimony of Mr. James McInerney, Assistant Attorney General, 
given to the Senate Committee on the Judiciary on May 12, 1952. 

We are reluctant to charge the nominee with deliberate falsehood. 
We would be less than candid, however, if we did not report that there 
is doubt in our minds as to the nominee’s truth and veracity in regard 
to the nature and extent of his activities in the Amerasia case. 

On June 4, 1945, complaints, which had been prepared by the 
Department of Justice, were filed before Federal Judge Henry H. 
Schweinbaut of the District of Columbia against the following indi- 
viduals who have since become known as ‘‘Amerasia defendants” 
Philip Jaffe, Kate Mitchell, Andrew Roth, Emanuel Larsen, John 
Stewart Service, and Mark Gayn. The complaints charged these 
persons with violations of section 88, title 18, United States Code, in 
that they have conspired to violate section 31, subsections (c) and (d) 
of title 50. 

The defendants were apprehended on June 6, 1945. Presentation 
of the facts to the spring term of the District of Columbia grand jury 
was begun on June 21, 1945. The case was withdrawn from this 
grand jury and was thereafter presented to the summer term of the 
grand jury.’ Presentation of the facts to the grand jury was con- 
cluded on August 8, 1945. 

On August 10, 1945, true bills were returned against Philip Jaffe, 
Emanuel Larsen, and Ar drew Roth, charging conspiracy to embezzle, 
steal, and purloin property, records, and valuable things of the record 
and property of the United States. No bills were returned against 
Service, Mitchell, and Gayn. 

Jaffe, Larsen, and Roth were arraigned before Judge Henry H. 
Schweinhaut in Washington, D. C., on August 30, 1945. All three 
pleaded not guilty and were released under $2,500 bond. 

On September 27 Andrew Roth filed a demurrer to the indictment 
and a request for a “bill of particulars.”” On February 13, 1946, the 
Department of Justice entered a nolle prosequi in the Roth case. 

On September 28, 1945, Larsen filed a motion to quash the demurrer 
and a motion to suppress the evidence. On November 2, 1945, 
Emmanuel Larsen withdrew his plea of not guilty and entered a plea of 
nolle contendere. He was fined $500. 

On October 2, 1945, Philip Jaffe appeared in court, entered a plea 
of guilty to the indictment and paid a fine of $2,500. 
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At the time the Amerasia case was before the Department of Justice, 
and in the courts, the nominee, Mr. James P. McGranery, was assist- 
ant to the Attorney General of the U nited States, and by his own testi- 
mony “in ov er-all charge of the situation” and “in charge of the entire 
operation.” 

In testimony before the Senate Committee on the Judiciary, the 
nominee testified that as the assistant to the Attorney General he had 
had no connection with the Amerasia case during its investigation, its 
preparation, or its prosecution. He immediately qualified that sweep- 
ing denial, however, by stating that the Amerasia case had come be- 
fore him only as a matter of police’ v for a policy decision. Thereafter, 
in response to repeated inquiries, he insisted that his one and only act 
in relation to the Amerasia case was a telephone conversation in which 
he instructed Mr. McInerney, the Department of Justice official in 
charge of the Amerasia case, to present the case to the grand jury even 
though there was some doubt as to whether the evidence with respect 
to one of the suspects was sufficient to sustain a conviction. The 
nominee testified that that telephone conversation between himself 
and Mr. McInerney was made from the office below his and lasted 
only about 2 minutes. 

‘Lhe exact testimony of the nominee, James P. McGranery, given 
under oath before the Senate Committee on the Judiciary on Monday, 
May 5, 1952, in relation to his role in the Amerasia case, was as 
follows: 


Mr. McGRaAnNeErRy. * * * 
+ * * * * * * 


Within a day or two following my nomination as Attorney General, certain 
newspapers published a statement which was alleged to have been made by a 
member of the House of Representatives, and which, in effect, charged me with 
whitewashing the so-called Amerasia case. 

This accusation is entirely without foundation. I cannot overemphasize its 
lack of justification. 

The simple truth is that, as the Assistant to the Attorney General, I had no 
connection with the Amerasia case during its investigation, its preparation, or its 
prosecution. 

On only one occasion, I was consulted, as to a question of policy whereupon my 
clear-cut decision was in conformity with the ethics, the legal principles, and the 
patriotic principles that have always governed my decisions. 

On May 29, 1945, Mr. McInerney, of the Criminal Division of the Department 
of Justice, informed me that the Criminal Division was ready to present the case 
to the grand jury, and that there was some question as to whether or not the 
evidence with respect to one of the individuals involved was sufficient to sustain a 
conviction. 

My clear and unequivocal direction to Mr. McInerney was to present all the 
evidence to the grand jury and to let the grand jury, in the proper exercise of its 
legal function, make its own decision. 

This was my one and my only act in relation to the Amerasia case. 

Senator WiLEy. How did you happen to be consulted? 

Mr. McGranery. That I do not know; just called on the telephone. 

Senator Fercuson. What was your position at that time? 

Mr. McGranery. Assistant to the Attorney General. 

Senator Fercuson. Not in charge of criminal prosecution? 

Mr. McGranery. No, sir. 

Senator Fercuson. Who was in charge of that? 

Senator Macnuson. Mr. MelInerney. 

Mr. McGranery. Gentlemen, may I say this now: It is so easy to get off on a 
tangent, and I am willing, and will submit to any examination with respeet to 
my connection with the Amerasia case; but I do not think, in fairness, gentlemen, 
that you ought to vest the Amerasia case in my confirmation. 

Senator Fercuson. That will all depend upon the facts, will it not? 
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Mr. McGranery. Only with respect, Senator Ferguson—— 

Senator FerGuson. As to vour part on it. 

Mr. McGranery. That is right—my part init. So I trust you will forgive me. 

The Cuarrman. I think that the questions, so far, were proper. 

Mr. McGrRanery. Who was in charge? 

Senator Fercuson. Yes. Merely to bring out whether or not you were above 
that person or in charge of that person. 

Mr. McGranery. Well, I was in charge of the entire operation, but the head 
of the Criminal Division at the time is now Mr. Justice Tom Clark. 

Senator Lancer. How long did that one conversation that you had last? 

Mr. McGranery. I would say 2 minutes. 

The CHarrMAN. As I understand it, the question was propounded at that time 
to you as to whether or not it should be presented to a grand jury? 

Mr. McGranery. That is right, sir. 

The CuarrmMan. And you, as I understood you to say, stated that all of the 
ridence should be presented? 

Mr. McGranery. That is right. 

The CuairMANn. Were those interrogations made to you by Mr. Clark? 

Mr. McGranery. NO, sir; they were not. 

The CHAIRMAN. By whom were they made? 

Mr. McGranery. Mr. McInerney. 

The CHarRMAN. What was his position at that time? 

Mr. McGranery. Mr. Melnerney was a lawyer in the Criminal Division. 
The CHarrMAn. Under Mr. Clark? 

Mr. McGranery. Yes, sir. 

The CHarrRMAN. There was another question? 

Senator Fercuson. Who ealled you? 

Mr. McGranery. Mr. MelInerney. 

Senator EAsTLaAnp. Why was there a question in Mr. MeInerney’s mind as to 
whether or not it should be submitted to the grand jury? 

Mr. McGranery. The particular facts in connection with it, Senator, have 
gone from my mina, but the question was directed as to whether or not the 
evidence was sufficient to sustain a conviction, and whether or not, under those 
circumstances, it should go before the grand jury. 

Senator EastTLaANpb. You advised him that it should be submitted to the grand 
jury? 

Mr. McGranery. That is right. 

Senator Fercuson. Judge McGranery, do you think he could relate the evi- 
dence in the Amerasia case to you in two minutes? 

Mr. McGranery. He did not relate or question the evidence. 

Senator Fercuson. Did he say why he was going over Mr. Clark? He was 
next in line? 

Mr. McGranery. No, sir; and that is why I think we cannot get into the 
investigation of the Amerasia case which I must respectfully say I am not going 
to get into. 

Senator SmirH. Why were you the one to whom he went, Judge? 

Mr. McGranery. Because they make policy on the upper level. 

Senator SmirH. Who are ‘“‘thev’’? 

Mr. McGranery. The Attorney General, Solicitor General, and myself. 

Senator Smirx. Just why did the person who called you go to you to settle 
this question? 

Mr. McGranery. That, he can best answer. 

Senator SmirH. You have no idea? 

Mr. McGranery. He knew that if he had my answer on it that it would be a 
responsible answer and direction. 

Senator SmirH. And the conference took about two minutes? 

Mr. McGranery. Yes, sir. Not longer than that I would say. 

Senator Smiru. Over the telephone? 

Mr. McGRAnery. Yes, sir. 

Senator Smiru. There was no other conference? 

Mr. McGranery. No, sir. 

Senator Smiru. Did anyone else talk to you besides Mr. McInerney? 

Mr. McGranery. No, sir. 

Senator Smiru. Whatever he recited, he recited in two minutes? 

Mr. McGranery. Just merely that there was a question as to whether or not 
the evidence in res»ect to a particular individual would sustain a conviction. 

Senator Ferguson. Who was the individual? 
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Mr. McGranery. I do not recall who was the individual, as to whom he wanted 
to know whether or not there was sufficient evidence. It is my recollection that 
it might have been John Service. 

Senator FerGcuson. Did he relate the evidence to you? 

Mr. McGranery. No, sir; he did not. 

Senator Fercuson. Did you tell him to submit the case as to Service to the 
grand jury? 

Mr. McGranery. Yes, sir; all of them. 

Senator Fercuson. All of them? 

Mr. McGranery. Yes, sir; all of them. And that was done. 

Senator Ferguson. Did he say whether or not he had consulted Tom Clark? 

Mr. McGranery. No, sir. 

Senator Fercuson. Then you were making a policy there to submit this 
entire case to the grand jury? 

Mr. McGranery. I believe that you cannot go wrong on that. 

The Cuarrman. That is answerable ‘‘yes’”’ or “no,” now, Judge. 

Mr. McGranery. Yes. 


In testimony given under oath before the Committee on Judiciary 
on Tuesday, May 6, Mr. MecGranery testified: 


Senator Ferauson. I have some questions in relation to the Amerasia case, 
Judge. 

Mr. McGRAne_ery. Yes, sir. 

Senator Fercuson. I have an article written in the press by Fred Woltman, 
Scripps-Howard, April 4. 

Mr. McGranery. Of this year? 

Senator Ferauson. Yes, 1952. You are quoted here about the documents 
that were taken by Jaffe and others in the Amerasia case. ‘It is the most innocu- 
ous document, outside of the fact that something of a top secret nature came out 
of the Navy Department.’”? Did vou make that statement? 

Mr. McGranery. Senator, can I answer you by saying exactly what Mr. George 
Sokolsky said in his apology? 

The CuarrMan. The question is, Did you make that statement? 

Senator Fercuson. I am not talking about Sokolsky. 

Mr. McGranery. I may or may not have made such a statement. 

Senator Feracuson. Did you examine these papers and make any statements 
in relation to them? You are quoted in this article as having made such state- 
ments. 

Mr. McGranery. Senator, that I made no examination of the papers until 
after the hearing before the House committee on May 15, and then in the mean- 
time there had been some cursory examination made. Now, I don’t know whether 
the Senator is aware of what the general situation was and is with respect to the 
documents in the Amerasia case. There are two sets. One set was a set obtained 
by OSS, and another set was some by the FBI. As I said yesterday - 

Senator Fercuson. Did you see all of the documents? 

Mr. McGranery. No, sir; I did not. 

Senator Feravuson. Did you ever talk to Jaffe? 

Mr. McGranery. No, sir; I did not know any of the defendants. 

Senator Fercuson. Did you ever see Jaffe? 

Mr. McGranery. Not to know him; sir; no. 

Senator Ferauson. Did you ever make this statement: ‘‘We held the one fellow 
Jaffe in our office, to get a plea of guilty from him. The deal was made there. If 
we had not handled it in that way, I do not think we would have had any case at 
all.”’ 

Mr. McGranery. If you will read the record of that, Senator, that statement 
was made following the statement made by Mr. Hitchcock and Mr. McInernev 
who were handling the criminal side of the case and they had already testified 
before the committee. I did not appear before the committee. 

Senator Ferauson. No; but did you make that statement that a deal had been 
made there? 

Mr. McGranery. That is exactly right. 

Senator Fercuson. You made that statement? 

Mr. McGranery. That istright; ves, sir. 

Senator Fercuson. Did you know what the deal was? 

Mr. McGranery. No, sir; I did not. 
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Senator FerGuson. Were you ever consulted in relation to this deal? 

Mr. McGranery. No, sir; I was not. 

* * * * * * * 

Senator Feracuson. So you disclaim any knowledge of this so-called deal. 
You were merely repeating what two other men in the office, Hitchock and Mc- 
Inerney, what they had said? 

Mr. McGranery. That is right. 

Senator FerGuson. You were only really repeating what they had said? 

Mr. McGranery. Exactly, sir. 

Senator Ferauson. That is not your own knowledge that there was a deal. 

Mr. McGranery. That is right. That is exactly right. 

Senator FerGuson. And you disclaim making any statements about these 
documents? 

Mr. McGranery. No; I don’t disclaim making any statements about the 
documents, Senator. What I said was I may or may not have said that. I won’t 
deny that. But what I did say was that I made no examination of the documents 
only that which happened between May 15 of the hearings, of those two hearings 
and May 31. At that hearing the question came up about these documents and 
it was indicated that some of them were innocuous, some of them were obtained 
by burglarizing the Amerasia offices, and had no evidential value at all. [ was 
asked about that, and when I said at the hearings, ‘‘when I go back to the office 
I will look them over, and if thev are there, the documents that they were speak- 
ing about, you most certainly will have them.’’ And we delivered them all to 
them on the 3lst. Some of those documents I did examine. Some I did not. 

Senator Fercuson. Did you find any matters of secret in the documents that 
vou did examine? 

Mr. McGranery. No, sir; I did not. No, sir; I did not. 


* * > xk x 3 * 


Senator Fercuson. Your connection with the Amerasia case, with what it 
was, would that in any way embarrass vou in proceeding in the Service case, in 
ease he brings an action to set aside the lovalty board? 

Mr. McGranery. No, sir; it would not. 

Senator Fercuson. You feel that you could properly proceed in that case? 

Mr. McGranery. That is right. 

Senator FeErauson. Did you make any statements criticizing the fact that 
people claimed these were secret documents and you used the expression that 
“The stolen papers were a mess of pottage?”’ 

Mr. McGranery. I don’t know whether I said that or not. But some of the 
stolen papers did not have much value in my opinion. 

Senator Fercuson. Did you think that that should have been sufficient as to 
their value, as to whether or not a man should be, if he was guilty, allowed to 
plead guilty and be fined merely $2,500? 

Mr. McGranery. He shouldn’t be fined at all, if that is all there was, he should 
not have been arrested. 

Senator Ferauson. You mean if the papers were not secret? 

Mr. McGranery. That is right. If they had no value, if the man had done 
nothing, if they had been surreptitiously taken. You asked me that before. 

Senator Ferauson. I am talking about Jaffe and these people getting the 
papers out of the State Department. Do you mean that you think now, because 
of the nature of the papers, there should have been no punishment? 

Mr. McGranery. No, sir; I do not at all, Senator. And I hope that I can 
make myself clear. My position in the Jaffe case, is if a crime had been com- 
mitted it should have been punished. 

Senator Frercuson. If the papers had been obtained illegally by the Depart- 
ment of Justice so they could be put into a trial in evidence 

Mr. McGranery. Then they should have been used. 

Senator Ferguson. And were they of a sufficient nature that in your opinion 
they would allow you to have an indictment and a conviction? Or were they a 
mess of pottage, as you may have said? 

Mr. McGranery. I don’t know. I never examined them that carefully, 
Senator. 

Senator FerGcuson. Never examined them? 

Mr. McGranery. No, sir. It was all over with’ when I came into the case. 
There was no occasion for me to examine them from that angle. The only angle 
I was supposed to examine them on was that—I think Mr. Fellows and Mr. 
Hancock had particular papers that they had talked about, whether or not those 
papers were in the group, that is what we were looking for. 
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Senator Fercuson. These were classified, some of them top secret documents, 
were they not? 
Mr. McGranery. That ’is right; yes. 


It seems to us that the above testimony conflicts with testimony 
taken in May 1946 by the so-called Hobbs subcommittee of the House 
Committee on the Judiciary on the occasion of its inquiry into the 
handling of the Amerasia case. The witnesses before the Hobbs sub- 
committee from whose testimony the following quotations are taken 
were (a), the nominee; (6) Mr. James P. McInerney, then Assistant 
Chief of the Criminal Division of the Department of Justice; (c), Mr. 
D. Milton Ladd, then Assistant Director of the FBI in charge of 
United States internal security; (@) Myron Gurnea, FBI inspector 
in charge of the Amerasia case: 

(Testimony before the Hobbs subcommittee on May 15, 1946:) 


Mr. McGranery. I think it might be fair to tell this committee what blew the 
case up and really, what knocked whatever value the thing might have out in the 
air. 

One of these gentlemen, whose apartment had been entered, and whose material 
had been seized, by chance one day said something to his janitor being suspicious 
that somebody had been in there; he said, ‘‘How many times did you tell me that 
man went into my apartment?” 

The janitor became muddled and confused and told him, thinking that he had 
slipped before. So, the cat was out of the bag so far as he was concerned. He 
immediately gave that to his lawyer, and our department was quite fearful that 
they were going to move right then and there. 

Mr. Hireucock. They did move. 

Mr. McGranery. We held the one fellow in our office to get the plea of guilty 
from him. The deal was made there. If we had not handled it in that way, I 
do not think we would have any case at all. None of this evidence was obtained 
in & manner in which we ordinarily would get it: It was very clumsily handled. 
That is my eandid opinion of it. This one bird was smart enough to develop 
a little technique of his own. We, for a while, thought we had no case at all, 
not only that, but we thought our faces would be very red by their beating us 
to the punch. 

* * * * * * *~ 

Mr. McGranery. It indicated a very loose set-up. 

Mr. Fettows. You could figure out that the charges are that some damn 
good confidential stuff had gone into the hands of Mr. Jaffe? 

Mr. McGranery. We never found it. 

Mr. Fettows. You could infer that because the gate was open. You could 
walk in. 

Mr. Hrrencockx. The answer to that question, in my opinion, sir, is ‘‘no”’ 
because the documents that we have, in the typewritten copies that we now know 
are copies of documents pertaining almost exclusively to Chinese political and 
economic affairs. These people were interested in China. 

Mr. Fettows. Did vou know about the Communist activities of Mr. Jaffe? 

Mr. McGranery. We knew that long before that time. 

* * + * * * * 


Mr. Hircucock. Larsen had a gold badge which enabled him to take documents 
out obviously, though, not for this purpose, but it enabled him to take them home. 

Mr. Sprincer. That had been given to him by the chief of that division? 

Mr. Hrrexcock. I do not know who gave it to him. 

Mr. McINeRNEY. You mean the badge or the paper? 

Mr. Sprincer. The authority. 

Mr. McInNerRNeEyY. He had a gold badge, authority to take documents home 
and review them at home. That was the meaning of the gold badge. He had 
one of them. 

Mr. Hancock. He did not tell us that, did he? He just claimed the practice 
was general. 

Mr. Cuetr. That is what he said. 

Mr. McInNeRNEY. He claimed he could blow the roof off the State Department. 
This was common practice. We thought he might give us something after he 
pled. That was also a factor in his case. He made the promise that this practice 
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was rife in the State Department, that all of these experts they had their experts 
on the outside, they would exchange information, and he used the expression 
in his statement that Jaffe was one of his particular ‘honey pots.’”’ He was one 
of his consultants on the outside. Everyone had consultants on the outside. 
In this specialized field, it was a trade practice to change information of that 
character. That is what he told us. 

* ~ oS 7 * oe o* 

Mr. McInerney. The evidence on Service was thin. They said there was in 
Jaffe’s office, as I recall it, copies of his confidential reports. When we arrested 
or made the searches, we found copies of his report. We interviewed Larsen, 
and Larsen admitted he had given Service’s copies to Jaffe, and Service had not 
given them. Service was very much surprised that Jaffe had that report. It 
was on that thin allegation that we authorized on Service, and the same way 
with Gayn. 

I went up to see MeGranery about Gayn. He was in a very doubtful category. 
The Federal Bureau of Investigation said there were copies of stuff in his office. 
I discussed this with Mr. MeGranery. We decided to push it. We took a chance 
on the entire case. We took a chance on some of the subjects. 

Mr. McGranery. We did not leave anybody out. 

Mr. Hirencocs. Are you convinced, Jim, that Larsen was the sole offender 
in peddling these State documents? You think he, alone, did it all? Have you 
finished your investigation or are you satisfied that nothing further should be 
done? 

Mr. McGranery. In that particular case, I am thoroughly satisfied so far as 
that is concerned, that case, forget about it. So far as the Department of Justice 
is coneerned, forget about it. Sut, certainly, we have not forgotten to be on the 
alert for anything we could get from there that was good. 

Mr. Hancock. Unless Larsen is a monumental liar, and he may be, it is a 
common practice to take State documents out of the files. Have you anybody 
investigating that? You ought to have a Federal Bureau of Investigation man 
in this. 

Mr. McINeRNEY. May I say this off the record? 

Mr. Hospss. Yes. 


(Testimony before the Hobbs subcommittee on May 31, 1946:) 


Mr. McGranery. After I left the last meeting, Mr. Chairman, I went back 
to check up to see how we stood with some of the things vou gentlemen talked 
about, principally this bombing paper that seems to be stressed. After checking 
around, Mr. Gurnea told me that he did have such a paper. We checked the 
paper. We tried to trace it. It is here, and also the tracings that we made. 

On the one hand it could be said that it is a very innocuous thing. At the 
same time, it does demonstrate, to my way of thinking, a very careless set-up 
somewhere. The paper, itself, is not an original. It seems to have been taken 
from a number of sources of periodicals, Navy periodicals that perhaps were 
restricted. [suppose it might be better for Mr. Gurnea to explain that. I want 
vou gentlemen to know that when we said here at the meeting that we had never 
heard of such a paper, we were really telling you the truth. It was only after 
the check-up that we found it. The Department did not, that is, the Federal 
3ureau of Investigation, attach any importance to it. One reason we did not 
attach any jimportance to it was the fact that it had been burglarized and it could 
not be used as evidence. It came from the Office of Strategic Service, or the 
Office of War Information. It was of no value to us. They ruled it out the - 
selves without turning it over to the Criminal Division 

Mr. Hancock. I thought vou told us before, Jim, that vou did not have any 
liaison with the Office of Strategic Service in connection with this case. 

Mr. McGranery. I think I said I did not know whether we had any par- 
ticular liaison or not. I did not know that. I think that Mr. McInerney said 
there was some liaison. I think I said that I did not know. McInerney said 
there was some liaison. Hitchcock, I am sure, said there was some liaison. He 
did not know what it was. He understood the papers were turned over from the 
Office of Strategic Service to the Federal Bureau of Investigation. 

* * * * * * * 

Mr. Lapp. Mr. Gurnea can give you all of the details in which you are inter- 
ested. He was active in charge of the case. I am sure he will be able to answer 
anv questions which you might be interested in. 

Mr. Gurnea. In view of the reference to the bombing targets in Japan, would 
the committee be interested in looking over that before we proceed? 
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The CuHarrMan. I should think so. Let us be brief about it. 

Mr. McGranery. It refers to targets in Japan. It does not indicate anything 
here in the States. You might tell them, too, Mr. Gurnea, if you will, the result 
of your-trecings, as to where it came from. 

Mr. Gurnea. I inquired at the Navy Department. That inquiry revealed 
that that is not a verbatim copy of any official Navy document, that that is more 
or less a digest of information from various and sundry Navy documents. 

Mr. Hancock. Secret documents? 

Mr. GuRNEA. Various classifications, some secret, some restricted, and some 
confidential. 

Mr. Fettows. This is marked “‘top secret.” 

Mr. McGranery. That is put onthere. We do not think that is the ‘‘McCoy.”’ 
It may have been done to deceive Amerasia. Anything that is top secret usually 
carried with it a number, does it not, Mr. Ladd? 

Mr. Lapp. In most instances. 

Mr. Hancock. What would be the object of putting ‘‘top secret”? on there? 

Mr. Gurnea. That was, apparently, put on by the person who prepared that 
particular paper, and, although we do not know definitely, apparently he did that 
just to either add credence to the paper, or be sure that no one outside of their own 
group got access to the paper. 

Mr. Hancock. It was recovered from the office of Amerasia? 

Mr. Gurnea. Yes. 

Mr. Lapp. That was one of the documents recovered by the Office of Strategic 
Service originally. 

* * * * * * * 

Mr. GurNngEA. ... As a matter of background, as far as the Office of Stra- 
tegic Services is concerned, when the investigation was turned over to us, we 
realized that these documents did not have any value as far as evidence was 
concerned. We immediately started our own investigation starting from scratch, 
so to speak, as I will indicate to vou later on when I outline the investigation to you. 

The Office of Strategic Services, at that time, indicated that that was all the 
information they had on this particular matter. 

Mr. Hancocs. We are not a criminal court. The documents are evidence as 
far as we are concerned. That appears to be a report by somebody who had 
access to secretary information in the Department. 

Mr. McGranery. That comes from—he has them listed there—a number of 
periodicals. Some of them are British periodicals. My own personal view of it 
is that it is a most innocuous document, outside of the fact that something of a 
top-secret nature came out of the Navy Department. 

* * * * * * * 

Mr. Gurnea. An employee of the Office of Strategic Services, Mr. Kenneth E. 
Wells, Chief of the Southern Asia Section, Far Eastern Division, Research Analyst 
Branch, Amerasia, noted an article entitled ‘‘The Case of Thailand.’’ He noted 
it was not a verbatim copy of a report he had prepared for the Office of Strategic 
Services, but the substance and text of the article was such that he knew that the 
article must have been written from a report he had prepared for the Office of 
Strategic Services. The matter was discussed by the Office of Strategic Servic es 
representatives with the State and Navy Departments when it became apparent 
that Philip Jaffe was receiving classified material from those agencies. Following 
a conference between representatives of the State and Navy Departments, it was 
decided by the Secretaries of those Departments to refer the matter to the Federal 
Bureau of Investigation. On March 12, 1945, representatives of the State and 
Navy Departments, Gen. Julius Holmes and Major Correa— Major Correa was 
at that time an adviser to Under Secretary of the Navy Forrestal—came to the 
Federal Bureau of Investigation and reported the matter to Mr. Hoover and also 
advised Jim that it has been decided by the Navy and State Departments to 
turn the entire matter over to us for investigation. Mr. Hoover, of course, ordered 
that an immediate investigation be conducted of the entire matter. 


(NotE.—The “Jim’’ referred in the above testimony was the nominee 
James P. MeGranery.) 
* * * * ok * * 

Mr. GuRNEA. I can give you a summary of all the prosecution action taken in 
the case. During a discussion of the case with Gen. Julius Holmes, who was, at 
that time, Assistant Secretary of State, and Maior Correa, of the Navy Depart- 
ment, they both indicated that prosecution of these subjects was desired. 
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General Holmes was particularly desirous of a prosecution as he felt that such 
action would serve as a deterrent toward other individuals who may have been, 
at that time, surreptitiously removing Government documents from the State 
Department as well as other agencies. 

That matter was then called to the attention of the Attorney General, and on 
May 29, 1945, Mr. James McInerney of the Department discussed the case with 
representatives of the Bureau. After he was informed of the details of the ease, 
he was of the opinion that Philip Jaffe, Kate Mitchell, Mark Gayn, Emmanuel 
Larsen, Lt. Roth, and John Service should be taken into custody and subsequently 
prosecuted. 

You may wonder why Anette Bloomenthal was not included in that list. 

We interviewed Anette Bloomenthal after the apprehension of the other subjects. 
She was most cooperative. She is married to a man who is employed in a rather 
menial position with Decca Records in New York City. She was willing to testify. 
It did not appear she was included in the conspiracy other than the fact she was 
doing typing work for Jaffe on a page basis. She was considered as being more 
valuable as a Government witness rather than as a subject in the case. 

That same day, Mr. McInerney advised he had discussed the facts of the case 
with Mr. MeGranery, and that Mr. MecGranery expected to discuss the case 
with the President. 

On May 30, 1945, Mr. MelInerney again discussed the facts of the case with 
representatives of our Bureau, at which time he stated he believed the prosecution 
of these individuals should be for conspiracy to violate section 31, title 50, United 
States Code. He further indicated a bond of $10,000 each should be asked. On 
May 31, 1945, the Department of Justice advised the Bureau that any prosecu- 
tion in connection with this matter was to be held in abeyance until the conclusion 
of the San Francisco Conference. 

I understand that some of the men who were connected with the San Francisco 
Conference—Mr. MecGranery may be able to give you more detailed information 
than I—but they were of the opinion that a prosecution of this case, at that 
particular time, might cause friction at the San Francisco Conference, and it was 
felt it should be postponed until a later date. The Attorney General was advised 
of that fact. For that reason, there was no further action taken on the case 
until further word was received. 

However, on June 2, 1945, General Holmes, of the State Department, contacted 
the President, personally, relative to the case, and advised him, at that time, that 
it was being held in abeyance. The President called the Bureau and stated he 
wanted action taken on the case as quickly as possible, and wanted it to be vigor- 
ously followed, and in the event we received instructions from anyone that the 
case was to be held in abeyance, we were to contact him personally and let him 
know what instructions had been issued. 


The record of the testimony of Myron D. Gurnea before the Hobbs 
subcommittee, which is quoted immediately above, was inserted into 
the Congressional Record for May 22, 1950, and appears on page 
7460 of the Congressional Record for that date. 

In the hearings held by the so-called Tydings subcommittee of the 
Committee on Foreign Relations of the United States Senate in March, 
April, May, and June of 1950, D. Milton Ladd, who was Assistant 
Director in charge of the Security Division of the FBI at the time of 
the Amerasia prosecution, corroborated the above testimony of 
Myron Gurnea. Mr. Ladd testified in part as follows: 


Senator Typinas. Is there any pertinent fact about this case that ought to 
come out that has not been brought out that vou can recall right now? 

Mr. Lapp. You have the testimony, and incorporated it, from the Hobbs 
committee the other day; and I think that gave a pretty complete history of the 
case. 

Senator Typincs. That, plus these questions we have brought out this morning, 
gives the Bureau’s picture of the case pretty clearly, does it? 

Mr. Lapp. I believe so. 

Mr. Morcan. That was my next question, Senator, as to whether Inspector 
Gurnea’s testimony, as it appears on page 7560 forward of the Congressional 
tecord of May 22, 1950, is an accurate statement of the facts insofar as they are 
stated there. 

Mr. Lapp It is; ves. 
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On May 12, 1952, Mr. James MelInerney, Assistant Attorney 
General, appeared before the Senate Committee on the Judiciary. A 
precise stenographic record was not taken. A record was kept, bhow- 
ever, and the following discussion bearing on the nominee’s role in 
the Amerasia case is quoted from that record: 

Senator Fercuson. Do you recall any conversation with McGranery in relation 
to the Amerasia case? 

Mr. McINERNEY. Yes, sir. 

Senator Fercuson. Before the Hobbs committee took it up? 

Mr. McInerney. On the day the Amerasia case was referred to the Criminal 
Division—on May 29, 1945—there was a question of the impact of this case upon 
the American-Russian relations. Before on that day Stettinius was addressing 
the United Nations at San Francisco, and Germany had just been knocked out 
of the war on May 8, and Stettinius was making a statement on America and 
Russia. The question was whether this might have an effect upon American- 
Russian relations. Had only two hours to do it and also to decide whether there 
were facts warranting prosecution. Biddle had been replaced four days before 
and was not active. Was still in until July 1.(?) Clark was still in. When I 
returned from conference with the FBI about these things, Clark was not present. 
Reported to McGranery my recommendation with respect to the Amerasia case 
and for them to authorize, that is, the arrest of the persons in the Amerasia case— 
the FBI suggested that four persons be arrested and we reviewed the evidence 
and authorized two additional persons, making six. 

(Questioner unknown). What do you mean by ‘‘we’’? 

Mr. INERNEY. McGranery and I. 

Senator FeErcuson. How long did you discuss it with McGranery? 

Mr. McInerney. Fifteen minutes. 

Senator Fereuson. In his office? 

Mr. McINERNEY. I was in his office personally. 

Senator Fercuson. Did you tell him about the State Department being in it? 
The Department of State was in the case at that time because that was the ques- 
tion. They were concerned with the arrests because it might involve relations 
with Russia. 

Mr. McINeERNEY. No, sir. This inquirv—I am not in a position to testify 
about this. It is my understanding that this inquiry originated from the White 
House. I am not in a position to . . . It is my impression that it emanated 
from the White House. 

Senator Fercuson. Did you discuss John Service at that time? 

Mr. McINERNEY. He was one of the six. 

Senator Fercuson. Did you tell MceGranery what the facts were in the case? 

Mr. McINERNEY. Yes, sir. 

Senator Fercuson. Did he authorize the arrests? 

Mr. McINERNEY. Yes, sir. 

Senator FerGcuson. Did you feel you had a case against them? 

Mr. McINERNEY. NO, sir. 

Senator FeErGuson. Why did you arrest them? 

Mr. McInerney. In the evidence, the way I expressed it to MeGranery, we 
had 40 percent of the average luck we had on apprehension in getting evidence. 

Senator Fercuson. Did you discuss that with him? That you would be able 
to get a conviction? 

Mr. McINeRNEY. Yes, sir. 

Senator FeErcuson. You were not trying to get out of having the arrests? 
You were putting a strong case to MeGranery? 

Mr. McINERNEY. Yes, sir. 

Senator Fercuson. You wanted to arrest these people? 

Mr. McINERNEY. Had a 12-page memorandum outling evidence against these 
people and toward the end of that memorandum it was stated that the evidence 
of this case was obtained from highly confidential sources which is invaluable for 
trial purposes, so that left me up in the air what we did have. 

Senator Fercuson. Did he read this memorandum? 

Mr. McINeERNEY. I don’t remember. Read it in detail as 15 minutes permitted. 

Senator WaTkKINs. Is copy of the memorandum available? 

Mr. McINERNEY. Yes, sir. 

The CuHarrMan. After the conclusion of your conference with McGranery, did 
McGranery state to you that all matters should be presented to the’grand jury? 
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Mr. McInerney. Yes. That was the subject. The immediate question was 
whether to arrest them—that was in effeet what he said. 

The CHaiRMAN. The immediate question was to arrest them. The conclusion 
of you and McGranery was to arrest? The State Department was in the case in 
one form or another? 

Mr. McINEeRNEY. Yes. 

(Questioner unknown:) The State Department did not want the arrest made? 

Mr. McInerney, I never knew that. 

The CHariRMAN. Didn’t you have some understanding that the State Depart- 
ment would prefer that the arrests should not be made? As to the White House, 
to which you refer—did the White House make known to you that the arrests 
should not be made at that time? 

Mr. McINERNEY. No sir. On the contrary, the White House called the De- 
partment and said that they had received information that the arrests were being 
delaved for some reason or other, and that if there was any delay no delay was to 
be recognized and that the arrests should be made. 

The CHatRMAN. The reason I brought it up—the fact that Stettinius was 
making a speech before the United Nations and other things were taking place, 
and there was a change in the head of vour department, ete., led the Chairman to 
believe that there was some force being used to prevent immediate action on your 
part. Is that true? 

Mr. McINnerRNeEyY. I am very sorry—I did not understand the question. 

The CHairMan. At the opening of your statement you said at that time you 
had the conversation with MeGranery, Stettinius was making a speech in San 
Francisco. You also stated in substance that Germany had just been knocked 
out of the war; then you stated that four days before that the Attorney General 
had gone out and the new Attorney General had not vet been appointed: that 
Tom Clark was acting in that capacity in a way (he had been designated). I 
took that preliminary statement to mean that there was influence being brought 
to bear at that time from the State Department, the White House, or some other 
course, to defer the action of arrest or the presentation to a grand jury. Am I 
correct in coming to that conclusion? 

Mr. McInerney. No sir 

The CuarrMAN. Then what vou said in that regard would have nothing to do 
with the Amerasia case? 

(No answer recorded from McInerney to this question. 

Senator Macnuson. You did not have information in the department whether 
they should be made at the time the United Nations was going on? You had to 
decide whether you do it that time while the conference was going on in San 
Francisco? 

Mr. McInerney. I was called to Clark’s office for problem to decide in one 
wav-——will it amount to a breach in American-Russian relations? 

Senator Smita. Why was Clark concerned? 

Mr. McINeRNEY. I am just assuming that that is the burden of the requests 
made of him by the White House. 

The CHarrMan. You stated that the White House had let it be known to you 
that no delay should take place in making these arrests? 

Mr. McInerney. That was three days later. 

The CHarrmMan. Why did vou go to MeGranery? Did MeGranery in any way 
ever by word, expression, or attitude make it known to you that a delay in arrest 
or a delay in presentation to the proper authorities such as a Grand Jury should 
take place? 

Mr. McINERNEY. Never; at any time. 

Senator WaTKINs. Was all this evidence presented? Who presented it? 

Mr. McInerney. Robert Hitcheock. 

Senator Fercuson. Did you know he was a relative of one of the parties? 

Mr. McINERNEY. NO, sir. 

Senator Ferouson. Did vou know he later went into that firm? 

Mr. McINeRNEY. Yes, sir; I believe in January. 

Senator Fercuson. Did you consult MeGranery whether or not it was entirely 
with our Russian relations? 

Mr. McInerney. Yes, sir—I told him my view of it, that it would not affect 
any relationship between this country and Russia. 

Senator Fercuson. Prior to that time had you been asked to hold up the arrests? 

Mr. McINERNEY. NO, sir. 

Senator Ferouson. How did it come to vou that it might interfere with our 
relations with Russia? 
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Mr. McInerney. I believe it came from about five minutes’ conversation as to 
what to do. 

Senator MaGNnuson. It was just a matter discussed that day? 

The CuatrMaANn. You stated you were called into Clark’s Office. What was the 
discussion before Clark? 

Mr. McInerney. He handed a memorandum to me which we had received 
that day for the first time and posed two questions. Review this (as a matter of 
fact I was eating my lunch at a little restaurant) and a messenger came to the 
restaurant for me and I went back to Clark’s office. He said we have to have an 
answer on this within the next hour. We have a case here and will it interfere 
with Soviet-American relations? 

The CuatrmMan. Did he give views on it? 

(At this point discussion followed between Smith, Watkins, and Hendrickson 
as to whether the State Department or the President himself had requested that 
the question be resolved.) 

Mr. McINerNey. | am assuming it-from the subsequent interest of the Presi- 
dent in the matter. 

Senator Watkins. Do vou have the memorandum that was given to him? 

Mr. Chairman, I think we should have the memorandum. 

The chairman said he wanted to say to the committee that he brought it up 
because of the persistence of a rumor which came to him from people he could not 
question that representatives of the New York district attorney’s office came down 
here and discussed the matter of presentation of information or indictment before 
a grand jury and that thev were told that MeGranery would not stand for it. 
“Then I got to thinking that ‘MecGranery’ and ‘McInerney’ are so much alike, 
and McGranery having denied under oath, thought I would call MeInerney here 
to see if the matter had been presented to him and that he had either said or that 
MecGranery would not stand for it or anyone in the department would stand for 
it. As I understand it, no statement took place.”’ 

Mr. McINeRNEY. No, sir. 

Senator SmirH. How many times did you discuss the Amerasia case with 
MeGranervy? 

Mr. McInerney. I would say that would be about the only conference or 
discussion of any moment that I had with MeGranery. Would talk at lunch 
time . .. have no recollection of those conversations. 

Senator Smiru. Did you ever call MeGranery on the telephone? 

Mr. INerRNEY. Yes, sir. Remember one conversation over the telephone. 

Senator Smiru. Which came first? 

Mr. McINeERNEY. May 29, the day we got the case. 

Senator SmirH. Was anyone else present besides you? 

(No answer recorded to this question.) 

Senator JENNER. Do you recall conversations with MeGranery? 

Mr. McINeRNEY. Yes, sir. It was in July, and the counsel came in to offer 
immunity and testify. MeGranery called me, and as I recall, he had an inquiry 
from the Counselor or head of the Legal Division of the State Department saying 
that Service was going to appear before a Grand Jury and the Counselor not being 
familiar with proceedings wanted to know if that was some sort of a trap. I told 
him it was just what it appeared to be. That is the only other conversation that 
I ean recall having with MeGranery. 

Senator Fercuson. MeGranery asked you if it was a trap? 

The CHAIRMAN. Said it was his understanding it was the counselor. 

Mr. McInerney. MecGranery asked if there was anything more than appears 
on the surface. 

Senator JENNERS. Did not relate to you. 

Senator FERGUSON. Service’s name was named. That conversation had nothing 
to do whether you submit the case to a Grand Jury. 

Mr. McINeRNEY. No, sir. I believe Service was one of the last witnesses. 

Senator Warkins. You said one of the first things you went’ to MeGranery’s 
office. What did vou decide on that? 

Mr. McINERNEY. We decided we would have a case. 

Senator Warkins. How many others were named? 

Mr. McInerRNEY. The FBI suggested four in all. I believe thev om: ted 
Kate Mitchell and Mark Gayn. There were several subjects in the case. It was 
generally agreed that we had no case against them. 

Senator Watkins. May we have the two memorandums? 

Mr. McINerRNEY. The two memorandums? 

Senator WaTkINs. Discussed with McGranery. 
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Senator Magnuson. This took place seven years ago. 

(Mr. McINERNEY. Yes, sir.) 

This is just in substance of what you recall. 

Senator Warkins. You [McInerney] definitely stated memorandum Clark had 
and you said you had it written out. 

Mr. McINERNEY. Said it was the same memorandum. 


(Chairman asked McInerney if he had the memorandum talking to McGrane ry.) 
Mr. McINeRNeEY. That is the same one. 


The CHarrMan. Is there any objection to presenting that here? 
Mr. McINerRNeEY. I don’t know whether confidential matters are discussed in 
it or not. 


Senator Smira. Why not address us a letter? If we are going to the Supreme 
Court 

The CHarRMAN. Let me look it over and will talk to Senator. 

Senator WarkIns. I want to see it, too. 

Charges that the Amerasia case was mishandled have persisted 
through the vears. Under the circumstances it would seem to us that 
Mr. McGraner y would have seized upon the opportunity presented by 
the hearings before the Senate Judiciary Committee to set the record 
straight. His response to questions put to him has, however, further 
beclouded the Amerasia case and contains the makings for further 
doubt and suspicion. In any event there is a doubt in our minds 
which we believe we must be able to resolve in Mr. MeGranery’s favor 
before we can vote to recommend his confirmation. 


THE CONSTITUTION AND INHERENT POWERS OF THE PRESIDENT 


The minority are gravely concerned with the lack of knowledge of 
the principles of the constitutional law evidenced by the nominee’s 
answers to the questions put to him by the committee members. 

We are particularly disturbed with his attitude toward the recently 
announced doctrine of inherent powers of the President which culmi- 
nated in the seizure of the steel industry. It is our view that this 
doctrine is one of the most pernicious which has vet been annunciated, 
and one which is designed to destroy the very cornerstone of our 
Republic. If the President has tnherent power to declare emergencies 
and then seize property, the most basic of our Bill of Rights no longer 
exists. 

These viewpoints were implicit in our questions to the nominee 
relating to this subject. When the question was first propounded by 
the Senator from North Carolina, personnel from the Attorney Gen- 
eral’s office coached the witness on his answers. The nominee at 
first refused to answer the direct question relating to his opinion on 
the extent of Executive power in relation to the legislative and judicial 
branches, and whether the Executive included inherent power. When 
it became apparent that the majority of the Judiciary Committee 
would oppose his confirmation if his refusal to answer was persistent, 
the nominee attempted to explain his position. 

Many pages of testimony are devoted to the efforts of the committee 

elicit an answer on Judge McGranery’s opinion relating to the 
so-called inherent power doctrine of the President. 

To point up the nominee’s attitude, we cite a few portions of the 
testimony. In an effort to be fair to the nominee, we are quoting 
extensively from the hearing. On page 56, Senator Smith first raised 
the question of inherent powers: 

Senator Smiru. In other words, in your opinion of the law, do you think that 
the Exeeutive power is supreme, over and beyond the legislative and the judicial 
branches of the Government, or do you think they are coequal? 
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Mr. McGranery. I would say that article II says that the Executive powers 
are in the President of the United States, period. That matter is in the Supreme 
Court. My views, I am not going to express before this committee. 

Senator Fercuson. You will not give us your views, then, on whether or not 
that includes inherent powers? 

Mr. McGranery. I will not. 

Senator Smirn. You recognize, do you not, the difference between the doctrine 
of implied and the doctrine of inherent powers? It is something new, this 
inherent power, is it not? 

Mr. McGranery. It is not new, Senator, because we have had an exercise 
of it by Lincoln. 

Senator Smiru. Not at all. That was in wartime. There is a great dis- 
tinction. 

Mr. McGranery. You are right in the question now. 

Senator JENNER. We are not in war. 

Mr. McGranery. We were not in war during the Louisiana Purchase. 

Senator Fercuson. Do you compare the Louisiana Purchase with the steel 
seizure? 

Senator JENNER. I did not want to bring this up. I suggest that the Judge 
be recalled, but, if he is going to refuse to express an opinion, I do not see any 
need to recall him. This question must be gone into. This is no time to 
go into it. We do not have the time. If Judge McGranery says he is not going 
to express an opinion on such an important question, I do not see any need to 
continue the hearing. 

Mr. McGranery. Senator, may I say this—— 

The CHAIRMAN. Just a moment, Judge McGranery. We have to have some 
order here. 

Senator Smirx. Mr. Chairman, may I suggest that perhaps Judge McGranery 
answered me as he did because of the fact that he may have a feeling of sensibility 
about the matter now being before the Supreme Court. 

Mr. McGranery. Exactly so. 

Senator SmirH. He might have some feeling of the propriety about the matter, 
because of its being before the Court. Iam willing to wait for his answer. 


On page 61, Judge MeGranery indicated that an emergency might 
justify seizure without due process. 


Mr. McGranery. Seizure of property without due process? Certainly, there 
ought not and should not unless the measures and the emergency be of am extreme 
nature or character. If it is to preserve our country, ves. If it is to prevent the 
loss of life of our boys in Korea, yes. 


Beginning on page 139, the nominee indicates a lack of understand- 
ing of the difference between the implied powers of the Commander 
in Chief, and the new doctrine of inherent powers. 


Senator Fercuson. Mr. Chairman, I did want to go into the seizure proposition, 
as to whether or not the judge had any more remarks to make on his opinion of 
inherent powers of the President. 

The CuHarrMan. All right. 

Senator Fercuson. Or residuum powers. 

Mr. McGranery. Senator, I think my whole life bespeaks my profound feeling 
of the sacredness of one being entitled to their property, and protected in it. 
Certainly I am for private property. I believe that my whole record—and inci- 
dentally, if you gentlemen would permit me, I would like to read into this record 
an account of my stewardship since you confirmed me as a judge, and I have filed 
in that 168 opinions. 

Senator Fercuson. I want to know what vour legal thinking is on this question 
of inherent power, this constitutional question of inherent powers to the President 
of the United States. 

Mr. McGranery. My thinking is just exactly what I said to you yesterday, 
Senator, that I regard as a sacred right the right to private property, and there 
should not be any taking of private property without due process, and only should 
the executive exercise any extraordinary power which he may believe he would 
have in that direction under the most extreme circumstances existing at the time. 

Senator Fercuson. Do you then believe that extreme conditions give him 
inherent power? That is the question. 

Mr. McGranery. I believe that the President would have the right, for in- 
stance, if we were advised that some foe was advancing toward our shores, to 
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immediately, without waiting for an act of Congress, send our Navy out to meet 
them, and destroy them. 

Senator Fercuson. He would be acting then as commander in chief of the 
forces. Now I am talking about the inherent powers. You stated yesterday 
that he was the executive. I want to know whether or not in the word “execu- 
tive” you include “inherent rights.”” That is, that he can do what he desires 
after he calls the emergency. 

The CuHarrMANn. As distinguished from implied. 

Senator FrrGuson. As distinguished from implied power. Just let us keep 
to these inherent powers. 

Mr. McGranery. You are not going to get into the steel case at all? 

Senator FerGuson. I am not going to ask you about it as the steel case. I am 
talking about vour legal thinking on the Constitution. 

Mr. McGranery. I just have a proposition now of the exercise of powers 
under some extreme emergency? 

Senator FerGcuson. Yes. Does the President have the right to deelare the 
emergency and then proceed under that claim that he has the inherent power? 

Mr. McGranery. What sort of facts would the Senator include in that ques- 
tion? 

Senator FKasrLanp. Is there any such thing as inherent powers? Under our 
system of government is there such a thing as inherent powers? Are they 
written into the Constitution? 

Mr. McGranery. Senator, let us say this: We know that the Constitution 
provides that he can only declare war by an act of Congress, and vet we can 
conjure in Our OWn minds a set of circumstances which would in effect create 
9 war where you could not wait for Congress to come into session. 

Senator Ferauson. You do not claim, Judge, that he can declare war? 

Mr. McGranery. I do not know what you would call it when you would send 
them out to meet a common enemy, sir. 

Senator FerGuson. He does not declare war; he resists aggression. 

Senator EasrLanp. Are those powers inherent or does he get them by virtue 
of the Constitution? 

Mr. McGranery. I think, Senator, there are certain rights that you have 
that are not set forth in the rules of the Senate that flow by reason of the fact 
that vou are a Senator. 

The CHAIRMAN. You are missing the question. You are missing the point. 
The question is a distinction between inherent powers and implied powers. 

Mr. McGranery. I think that the President of the United States would have 
the right, if in the interest of our country, to do any and all things necessary to 
preserve the life, the liberty, and the property of its citizens. 

Senator Ferauson. Then you believe that he has that inherent power by virtue 
of his being President of the United States? 

Mr. McGranery. I believe he has that, but I believe that the circumstances 
would have *to be such as to justify that, because you gentlemen would impeach 
him, vou would resort to the courts. 

Senator Fercuson. Wait a minute. Who declares what the cireumstances are: 
the President? 

Mr. McGranery. If they arise that suddenly; ves. 

Senator Ferouson. Then you believe in what the counsel said before Judge 
Pine, what Mr. Baldredge said? 

Mr. McGranery. No, sir; I do not. 

Senator Ferevuson. How do you differ with Baldredge? How do you differ 
with what he said the law was, this Constitution? 

Mr. McGranery. Well, you are getting me into the steel case and I have my 
own idea about that and how I handled it, and I will not discuss it. 

Senator SmitH. Mr. Chairman, may I ask him one or two questions? In the 
first place, may I ask you, Judge, you said something just now about the circum- 
stances and about the President having the power to send the Navy out to 
challenge a foe that might be approaching our shores. You realize, do you not, 
the minute that you mention that sort of a circumstance you are then talking 
about the President’s powers as commanding chief of the Army and the Navy? 

Mr. McGranery. Yes, sir; that is right. 

Senator SmirH. That is beyond the point of inquiry, as I understand Senator 
Ferguson’s question. 

Senator Ferauson. I was not on that point at all. 

Senator SmirH. You also know, of course, that when the President seizes 
the railroads, he does so under a particular act of Congress giving him that power. 
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Mr. McGranery. That is right. 

Senator SmitH. What I am interested in is whether or not you think the 
President has, first, the power to declare himself, such an emergency which he 
may declare, that will then give him the power to do the things that you think 
he has the right to do, by way of seizure of businesses. If that is so, if that is your 
theory, then it means that one man can declare an emergency, and then act upon 
the emergency, and in the process of acting, take over the properties and indeed 
the liberties of the people. 

The CHatrMAN. Those are the elemensts that are involved in this so-called 
inherent power. 

Mr. McGranery. You gentlemen are propounding a question to me, and I 
don’t think you are anticipating, but you are urging that I give you a horseback 
opinion on a matter that was first written by the founding fathers into the Consti- 
tution as to what that means, and they simply said that the executive powers shall 
reside with the President, period, quote and unquote, and it has been kicked 
around pretty good here in your own Senate. There does not seem to be any accord 
or agreement as to just what it means. I think that it is eminently unfair to 
expect me to expound as a professor of constitutional law on a matter that has 
been pending now before this country for 168 or 169 years. 

Senator Fercuson. Judge, you have been in the law for a long time. You have 
been an assistant to the attorney general. You are a district judge. Constitu- 
tional questions are coming up almost daily. Do you not think that you ean 
answer this question as to what your legal knowledge is, what your legal philosophy 
is, on these inherent rights of the President under the so-called executive that you 
mentioned yesterday, that he was the executive? 

Mr. McGranery. No. First of all, Senator, on a constitutional question 
before our court, the moment that it appears, we in effect disqualify ourselves by 
inviting two other gentlemen to sit with us. 

Senator Fercuson. That does not stop you from having an opinion on it. 

Mr. McGranery. It does not stop me from having an opinion on it. But I 
want to show you how widely controversial this question is. 

Senator FerGuson. Then you think it is controversial. 

Mr. McGranery. Indeed I do. I don’t think there is anything more contro- 
versial before this country. 

Senator Fercuson. I do not think he has inherent powers. 

Senator JENNER. I would like to ask Judge MeGranery this question: Do you 
agree with this, that insofar as the executive is concerned, all executive power is 
vested in the President? Insofar as the legislative power is concerned, the Con- 
gress has only those powers that are specifically delegated to it, plus the implied 
powers to carry out the specifically enumerated powers? Do you agree with 
that? 

Mr. McGranery. I think the Congress of the United States has very implied 
powers, and I think the Congress of the United States is subjected only to the 
same ruling that the executive would be, namely, the courts. And I think that 
our supreme court, certainly, ultimately, finally, is the determining factor as to 
what the rights are. 


During the following exchange, beginning on page 154, designed to 
determine the nominee’s opinion and knowledge of basic constitu- 
tional privileges, his equivocation prompted the chairman to exclaim: 


The CHarrMan. Let me say something to you, Judge MeGranery. This is a 
Government of law and it must remain a Government of law. You would make 
yourself a tower of strength if you had answered that question in the affirmative 
right off the bat, because you are going to be called upon to do it, 


The testimony which provoked this exclamation by the chairman 
begins with Senator Jenner’s question: 


Senator JenneR. And the same to this, a citation of Chief Justice Taft, that 
there is no undefined residuum of power which the President can exercise because 
it seems to him to be in the publie interest. Do you agree or disagree? 

Mr. McGranery. I would still want, Senator, on that particular question, to 
know the facts existing at the particular time, because after all, we are a growing 
Nation. I have no doubt that Chief Justice Taft would probably be one of the 
first to change his views and opinions if the circumstances and conditions of the 
times would require it. 
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The CuarrMan. Should it not be changed through the channels provided for 
the change, either changed constitutionally or by legislation? 

Mr. McGranery. I think so. 

Senator Fercuson. Then the President cannot change them. 

Mr. McGranery. But that was not the Senator’s question. 

Senator FerGcuson. Surely it was. 

Mr. McGranery. I don’t think so. 

Senator JENNER. Do you agree with the citation from Chief Justice Taft, 
that there is no undefined residuum of power which the President ean exercise 
because it seems to him to be in the publie interest? 

Mr. McGranery. I honestly, on my oath to you gentlemen, I could not in 
that terse statement say “yes” or ‘‘no” without looking very foolish, without 
being very foolish. 1 would be ridiculous to answer that question. I should 
think that if you gave me that question, Senator, and asked me for an opinion 
en it, [ should think that a conscientious, diligent search of authorities applied 
to the conditions and circumstances would require at least two weeks to come up 
with something of an intelligent nature. 

Senator JENNER. All I am trying to find out, Mr. Chairman, is what the nom- 
inee for the Attorney General of the United States opinions and ideas are in 
regard to this basic principle. 

The CuHarrMAN. The question is entirely proper. 

Senator JENNER. Do you agree or disagree with this: The history of the world 
has taught them that what was done in the past might be attempted in the 
future. I will quote: 

“The Constitution of the United States is a law for rulers and people equally 
in war and in peace, and covers with the shield of its protection all classes of men 
at all times and under all circumstances. No doctrine involving more pernicious 
consequences was ever invented by the wit of man than that any of its provi- 
sions can be suspended during any of the great exigencies of government. Such 
a doctrine leads directly to anarchy or despotism, but the theory of necessity on 
which it is based is false; for the government within the Constitution has all the 
powers granted to it which are necessary to preserve its existence as has been 
happily proved by the result of the great effort to throw off its just authority.’ 
Do vou agree or disagree with that theory of constitutional» law? 

Mr. McGranery. The answer to that, Senator, is, there is no question about 
if vou are to know the future, you can only know the future by studying the 
past. But to ask me whether I agree with the philosophy expounded by you in 
these one or two paragraphs, it is a pretty sizeable order. 

Senator JENNER. This is not expounded by me. 

The CHarrMAN. Let me say something to you, Judge MecGranery. This is a 
government of law and it must remain a government of law. You would make 
vourself a tower of strength if you had answered that question in the affirmative 
right off the bat, because you are going to be called upon to do it. 

Mr. McGranery. That may be, Senator, and I do not think that you gentle- 
men want me to just answer questions. I think you gentlemen would want me 
to tell you something that I am informed upon, number 1, and something that I 
have intelligently considered and something that I have had the opportunity to 
reflect upon. 

The CHarnMAN. We have aright to know, this Congress has a right to know, 
what your train of thought is, what your thinking is. 

Mr. McGranery. My train of thought is, that I am certainly everything that 
vou said, Senator, about respect for the law, and our Government being one of 
law. Mvy whole life, as I said yesterday, speaks more eloquently than any little 
question I can say “‘yes” or “no” to here to you gentlemen this morning. On 
that particular matter, I have not given it the consideration, the profound—this 
is the most profound question confronting the American position today. 

The CuHarRMAN. You are being put into a most profound position. 

Mr. McGranery. But I will hope to have profound assistance. I will hope 
to have the opportunity to prepare myself. [ will hope to have the opportunity 
of research, to examine and reexamine some of the authorities of the past. The 
Senator said to me that if we are to know the future, we must study the past. 
Of course we must. Ours is a constitutional government. I say to you that I 
believe, sincerely, deeply and wholeheartedly in the Constitution and would 
follow it. I believe in the balance of power. 

Senator Ferguson. When you get to this question of inherent powers, you go 
right off of it. 

Mr. McGranery. No; I don’t. 
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Note the judge’s attitude beginning on page 164: 


The CuarrmMan. Could the President declare an emergency and then take 
them over? 

Mr. McGranery. Not without facts and circumstances to support an emer- 
gency, no; of course not. 

Senator Smirn. Who is going to be the judge of when an emergency exists? 

Mr. McGranery. The question there would be coming up in our Government, 
how should it come up, when should it come up. Number one, the Secretary of 
Defense would come along and say, “‘Here, if you rubber people don’t go through 
with this particular matter, we are not going to be able to carry on in Korea.”’ 
Now, what facts and what cirgumstances then does the Secretary offer in support 
of that? 

Senator Smirx. Then do you mean to say that you do think there are certain 
circumstances that would justify and give the power to the President to do this 
thing, or say that he had the power? 

Mr. McGranery. I think under extreme emergencies, the President has all 
powers to do everything necessary to protect. 

Senator JENNER. In time of peace, Judge? 

Senator Fercuson. Let him finish the answer. 

Mr. McGranery. There is no peacetime if you have that extreme emergency, 
Senator. 


Beginning on page 165, a series of questions and answers indicates 
an attempt to dodge and straddle: 


Senator HENDRICKSON. One moment. If what you say is true, then why did 
the founding fathers write this provision into the Constitution? I read section 3 
of article II: ‘‘He shall, from time to time, give to the Congress information of 
the state of the Union, and recommend to their consideration such measures as 
he shall judge necessary and expedient. He may’’—listen to this—“‘on extraor- 
dinary conditions, convene both houses or either of them, and in case of dis- 
agreement, between them, with respect to the time of adjournment, he may 
adjourn them to such time as he shall think proper * * *.” 

Why did the founding fathers write that into the Constitution if they intended 
that the President of the United States should have any inherent power? 

Mr. McGranery. For the very reason that you know well, Senator, because we 
happen to come from the same law school. 

Senator HeNpricKson I never learned in that law school, that the President 
had inherent power. 

Senator Smirn. I want to get-—— 

The CHarRMAN. You have a question here. I do not know whether you want 
an answer to it or not. 

Mr. McGrRanery. Because of the wisdom of the founding fathers. The 
Senator knew that when he asked me the question. 

Senator HeENpRIcKSON. You have not answered the question. Why did they 
write that provision into the Constitution? 

Mr. McGranery. Because they were very wise, they wanted all things that 
could be done to be done by the representatives of the people. 

Senator HeNprRicKsON. Do you not think that they wanted this residuum to 
stay in the Congress? 

Mr. McGranery. Indeed they did. 

The CHarRMAN. You answered too hastily there. Let me get back a little bit 
to Senator Hendrickson’s question. Do you not think they wanted this residuum 
to stay in the Congress? 

Mr. McGranery. Certainly, Senator, I said that. Sure they do. 

Senator Fercuson. Are you not on both sides on that answer? 

Mr. McGranery. What do you mean by both sides, Senator? 

Senator Fercuson. That they intended that the residuum of power remain in 
Congress and also that it remains in the President if he thinks the facts are 
necessary for him to do it. 

Mr. McGranery. No. I think the Senator fairly understands my answer. 

Senator Fercuson. No; I do not, really. 


Beginning on page 167, the nominee again assumes inherent powers 
in the Executive in emergencies: 


Senator Ferauson. But does the President have any power, this residuum 
power? 
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Mr. McGranery. Certainly the President has power. He has the power of 
his office. 

Senator Fercuson. Inherent in his office? 

Mr. McGranery. There are certain things that, yes, inherently flow in his 
office. 

Senator FeErGusoN. In my judgment, you are on both sides of the answer. 

Mr. McGranery. I confess to judgment, Senator—— 

Senator Maanuson. Let me ask a question in between. Regardless of what 
your opinion is on the implied inherent power, as legal adviser to the President, if 
he came to you with a proposition such as was asked, say, on the rubber industry, 
would you advise him to ask Congress for authority to act in an emergency, for 
authority to act as he thought he could act? * 

Mr. McGranery. Certainly. Any time you go to the Congress, you always 
get wise advice. 

Senator EasTtanp. Judge, if you think the President of the United States, if 
the United States was actually invaded, and there was a strike in the oil industry, 
would have the power under the Constitution of the United States to take over 
that industry and secure production for the armed forces to resist invasion? 

Mr. McGranery. I think so, Senator; yes. 

Senator Easrtanp. That is in the absence of a declaration of war, but actual 
invasion. 

Mr. McGranery. That is right; I think he would, Senator. 

Senator EasrLanp. Do you think in any other instance short of actual invasion 
that he must go to Congress before an emergency is declared and let the Congress 
confer emergency powers on him? " 

Mr. McGranery. I can conceive an emergency, Senator, I can conceive of 
perhaps an earthquake, where it might be necessary to order out the troops or it 
might be necessary to do many things without waiting. 

Senator EasTLanp. Ordering out troops is something else. We are talking 
about seizing the rubber industry. 

Mr. McGranery. I know of nothing in that so-called residuum that is ex- 
pressed or implied, as we have been discussing it here around the board. I think 
there are many that you could think of, many cases you could think of where the 
President should, where some leadership must be. 

Senator EastLaNnb, In time of peace that he should declare his own emergency 
and seize business in this country. j 

Mr. McGranery. I did not say that, Senator. 

Senator EasTLaANp. What did you mean? 

Mr. McGranery. I said for instance where you have an earthquake, I said I 
could conceive where it would be necessary for him to mobilize anything and 
everything he possibly could, the same as we would have the right to go out on 
the street and bring in jurors. 

Senator SmrryH. You do not think that is comparable to going out and bringing 
in jurors. 

Mr. McGranery. No; I do not. 

Senator SmirH. But you know it is an entirely different type of proposition. 
In going out and getting jurors you are acting under due process of law there, 
and there is a provision of law. 

Mr. McGranery. But it is the due process of a man’s mind. 

Senator O’Conor. That was the very next question I was going to ask you 
with certain conditions attached. Let me then propound it in this way while 
I can. Eliminating from our questions a situation, where, during an invasion 
or imminent danger for military purposes the utilization of radio facilities would 
be deemed by the Commander in Chief as essential for military purposes, could 
you imagine any other situation wherein the President would have the right to 
seize the radio facilities of the country? 

Mr. McGranery. I would answer that perhaps in a great disaster or catas- 
trophe occurring within the country itself, and with those exceptions, I would 
say no. 

Senator Smrru. Who would determine whether there was a great disaster or 
not? In your opinion who would determine that in order to justify saying that 
the President had that power? 

Mr. McGranery. Senator, we are right back to that word. 

Senator Smitu. We are right back to the kernel of the thing. You have skirted 
around it every time. 

Mr. McGranery. I would not want to skirt every question, because you have 
been most fair. — 
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Senator Smirx. Who would decide what the disaster was that would justify 
the power that you apparently think the President has to intervene? 

Mr. McGranery. The Senator is certainly a most eminent lawyer. If you 
could define for me what is reasonable under the circumstances. 

Senator Smita. You think reasonable determines it? You think he has 
the power? 

Mr. McGranery. No; I don’t think any such thing, but if you can define 
for me what we know the law to be, the law says you can do this and you can 
do. that, if it be a reasonable exercise of the power under the circumstances. 

Senator Smiru. Are you talking about the President’s powers? 

Mr. McGranery. I am talking about powers generally. 

Senator Smirx. I am not asking about powers generally. I am asking you 
about the President’s powers, your views of the President’s powers. You said 
if unusual circumstances or catastrophe or what not; I am asking you who is 
going to say whether or not that catastrophe is of such proportion that the 
President would have the power to do this thing you are talking about. 

Mr. McGranery. I am afraid you would have to let that arise, Senator, and 
find out just what the situation might be. Now, if you can give me a concrete 
case. I think I would be sticking my chin out—— 

Senator Samira. Let me ask this question then. You know there is an oil 
strike on now; do you not? 

Mr. McGranery. Yes, sir; I read the papers. 

Senator Smira. Now, do you think that the President has any power to seize 
oil companies? 

Mr. McGranery. As of today? 

Senator Smirx. Yes. 

Senator Ferauson. Or tomorrow. 

Mr. McGranery. Wait a moment. I don’t know what tomorrow holds forth. 
I would say “no.” 

Senator Smiru. Under what condition, do you think, then, he would have the 
right to seize oil companies? 

Mr. McGranery. We know from our experiences in this new atomic age that 
oil is one of the most essential products of the military service. If it be necessary 
for the preservation of the country and the success of its Armed Forces in conflict 
and the situation is such that congressional power is not readily available, the 
President would have the right in my opinion to seize. 

Senator Smirxa. But you are assuming a lot of impossible situations. 

Mr. McGranpery. I can say the same thing in your question. 

Senator Smiru. No. I am asking you whether or not the President has the 
power under existing law in your opinion to seize the oil companies as of today. 

Mr. McGranery. The answer is “‘no.”’ 


In the opinion of the minority, a particularly important exchange 
began on page 186. The nominee had to be particularly urged to 
answer a simple question of fundamental character. It is our opinion 
that the answers are equivocal. 


Senator O’Conor. It is my understanding that Senator Smith’s question is 
whether he has the authority apart from the statutory authority. 

Mr. McGranery. And I savy absolutely not excepting what I set forth, and I 
still.maintain and will maintain that somebody has to be in charge, and when 
that exigency or emergency arises I hope that we will always have a man strong 
enough in the White House not to halt or hesitate to exercise that power. 

Senator Smirx. I want to follow down on those businesses you say the President 
has the power to seize without statutory authority. Now to me that is a simple 
question. 

Mr. McGranery. I would say that the President has no right to seize, without 
statutory authority, excepting in those extreme emergencies. 

Senator SmirH. Now, who determines what is an extreme emergency in your 
philosophy? Just answer that. Who determines it, the President or the Congress? 
Whose responsibility is it? That is what I am asking you. 

Mr. McGranery. I think in this case we are speaking about, it is the President 
of the United States. 

Senator Smirn. You think that the President has that power to do that even 
though Congress was in session and he could come and report to Congress and 
ask for legislation. 
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Mr. McGranery. I hope we will never meet that situation, where the President 
would arbitrarily have his own motion doing something of that sort. 

Senator Smiru. Has he not done that? 

Mr. McGranery. NO, sir; not that I know of. 

Senator Smirx. You knew about the Taft-Hartley law; whether it is good or 
bad; you knew it was on the books? 

Mr. McGranery. Yes; I do. 

Senator Smirx. Do you think it is within the province of the President to use 
some claimed inherent power before he exhausts the power that has been given 
him by statutory enactment? 

Mr. McGranery. Senator, no man would have the right to step outside the 
law. We must all be amenable to the law. 

Senator Smrra. Would you mind reading the question to him again? 

(The question was read by the reporter.) 

Mr. McGranery. I repeat it, Senator, that no man is above the law. 

Senator Smiru. Answer my question. 

Mr. McGranery. That is my answer to your question, Senator. 

Senator Smiru. Is that the best answer you can give? 

Mr. McGranery. I think it is the best answer that any intelligent person 
could give you and still have a respect for his citizenship. 

Senator Smirx. Let us see whether he will answer “yes” or “‘no.”’ 

The CHarRMAN. Judge MecGranery, you are here in the presence of 12 or 13 
men who are seasoned and trained in the law. 

Mr. McGranery. That is right. 

The CuHarrmMan. You know the law. They know an answer to a question, and 
they know when a question is not answered. The question that was propounded 
to you by the Senator from North Carolina is susceptible of an answer, ‘‘yes’’ or 
“‘no,”’ categorically. 

Mr. McGranery. That is a matter of opinion, Mr. Chairman. I don’t think 
it is subject to a “yes” or “no’’ answer. 

The CHAIRMAN. If you want to dwell on that, Mr. MeGranery, then there are 
some of your friends here who may not be responsible for your future. Now, as 
a friend of yours, I am giving you advice to answer that question, “yes” or “no.” 
If you don’t want to do it, that will be your responsibility. 

Mr. McGranery. Will you repeat the question, Mr. Stenographer? You tell 
me how that can be answered “‘yes”’ or ‘‘no.”’ 

(The question was read by the reporter.) 

Mr. McGranery. My answer is ‘‘no,’”’ subject to what I said there, that no 
man is above the law. 

Senator FerGuson. Why do you qualify that? 

Mr. McGranery. Because that is true under our form of government. 

The CuHarrMaAn. I think he has answered it categorically and emphatically 
10,” and then he emphasizes by saying that no man is above the law. The 
answer is ‘‘no.”’ 


64, 


If the following opinion of Judge McGranery, beginning on page 
190, were upheld and put into effect, we would be well on the way 
to a military dictatorship: 


Senator Smita. Now, do you say that the President has the power to declare 
an emergency and then act upon his own self-declared emergency to seize? 

Mr. McGranery. No; he has not. 

Senator Smirn. Now, the same would be true, would it not, of chemical fac- 
tories, chemical plants? 

Mr. McGranery. I would say almost anything in the way of private property. 

Senator SmirH. You do not think the President would have the power to seize 
those businesses? 

Mr. McGranery. As you stated it before, Senator, because he himself declared 
the emergency. 

Senator Smira. Who do you think should have to declare the emergency in 
order to justify the conclusion that he had the right to seize? 

Mr. McGranery. As I said earlier, I don’t know whether it was yesterday or 
this morning, that if he were advised, and it were brought to his notice and atten- 
tion, of a situation that was very vital to the life of this Republic, he ought not 
hesitate to do his known, sworn duty. 

Senator Smiru. Advised by whom? 
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Mr. McGranery. Who might it be? We are back again, Senator 

Senator Smiru. But you used that language, “if advised.”” Now I am asking 
you for your idea. Advised by whom? 

Mr. McGranery. To take one particular situation, if the Joint Chiefs of Staff 
were to report such a matter to the Secretary of Defense, the Secretary of Defense 
reports that to the President, it could not await remedial legislation by the 
Congress, by all means, yes. 

Senator Smita. Who would determine whether or not it could wait for remedial 
legislation? 

Mr. McGranery. I would say that final determination would be urged upon 
him by those down the line who were charged with the defense of the country. 

Senator Smirx. Now, who do you mean, ‘‘those down the line’’? 

Mr. McGranery. I would say our Joint Chiefs of Staff. 

Senator Smirx. Then you say the Joint Chiefs of Staff would have the power 
to declare an emergency and put everything under the control of the recom- 
mendation of the Joint Chiefs of Staff? 

Mr. McGranery. I hope the Senator will have embodied in there, and I know 
he does, and reflect the consideration that would come all the way up from the 
bottom showing and proving the emergency. 

Senator Smiru. Then you do think in some situations, without legislative enact- 
ment, the President would have the power to seize? 

Mr. McGranery. I can conceive of it, Senator. 

Senator SmirxH. Do you think that is the power under the law? 

Mr. McGranery. I think it is the power of survival. 

Senator Smiru. I did not ask you about the power of survival. 

Mr. McGranery. You can substitute that for it in my way of thinking. 

Senator Smiru. If that is your way of thinking, that is not mine. 

Mr. McGranery. If it is necessary for our survival, I am all for it. 

Senator Smiru. Who is to say if it is necessary for our survival? Should the 
President make that determination? 

Mr. McGranery. Not of himself; no. 

Senator SmirxH. Who should make it? 

Mr. McGranery. As I said, it would have to come up from the very bottom. 

Senator Smitru. If an emergency exists in your opinion to justify this power, 
you say the President should exercise it, if I understand you correctly. 

Mr. McGranery. Now, Senator, during the course of my lifetime, I have 
read something of the great debates and they are quite voluminous. They deal 
with the question that we are treating with across the table, and I cannot help 
but feel I would be the most miserable, ridiculous, ignorant man that ever appeared 
before any committee to set up a plan here which would give you a view of what 
I consider ought to be an exercise of that power. 

Senator Smita. Are you talking about the great debates in the Federalist 
Papers? 

Mr. McGRaAnery. Yes. 

Senator SmirH. Can you put your finger on anything in the Federalist Papers 
that intimates that the President has any sort of arbitrary power that he can 
seize private property, private business, private plants in nonwartime and not in 
an area of war? 

Mr. McGranery. I would say that, excepting perhaps Marbury v. Madison, 
would be about correct. 

Senator SmirxH. You do not know of any power that is even granted by any 
of the debaters you are talking about that ever conceded the President had the 
power to seize, in peacetime, private property? 

Mr. McGranery. That is right. 

Senator SmirH. We can agree on that one. 

Mr. McGranery. Yes, indeed. 

Senator SmirH. Do you think the President has the power to seize the telephone 
and telegraph lines? 

Mr. McGranery. There again, Senator, I can answer as I would the radio; 
they are vital, they are vital systems, arteries of communication, very vital. 
Indeed, I do. 

Senator Smirx. You do what? 

Mr. McGranery. Conceive of a situation arising where it would be necessary 
for the President to take over. 

Senator Smirn. I am not asking whether it is necessary. I am asking whether 
you say the President would have the power to seize those instrumentalities. 
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Mr. McGranery. I think he would as Commander in Chief. I can conceive 
of circumstances that would permit it. 

Senator SmirnH. You mean Commander in Chief in wartime? 

Mr. McGranery. Yes. 

Senator Smiru. In the absence of wartime, do you know of any power? 

Mr. McGranery. Then we go back to catastrophe, flood, and so forth. I 
would say ‘‘Yes.”’ 

Senator Smit. You think in case of catastrophe and flood he would have that 
power. 

Mr. McGranery. Yes. I can conceive of a situation where he would have the 
power. 

Senator Smirn. How about the shipping lines? 

Mr. McGranery. Well, if you want to go down the line, Senator, I will cate- 
gorically say to you and without any equivocation that I do not believe there is 
any power in the Constitution residuum or otherwise that would permit the 
taking of property without just compensation and without due process except to 
sustain the dignity, the life and very existence of this country. 

Senator Smiru. There might be a difference of opinion as to whether it is 
necessary to sustain or not sustain; might there not? 

Mr. McGrawnery. That is right. 

Senator Smirn. Who is going to decide that question? 

Mr. McGranery. I think if the Congress is in session, and admissible under the 
circumstances, they should. It ought to be their responsibility because the 
Congress is the direct representative of the people. 

Senator Smitx. Then with Congress in session you would say the President 
ought not to seize any private property when he can go to Congress and ask 
authority if he does not already have statutory enactment? 

Mr. McGranery,. That is right, if cireumstances would permit that, he should 
do it. 

The CHarrMan. Let me get that answer. 

Mr. McGranery. I said, with Congress in session, the circumstances permitting, 
the President ought not, without the consent of Congress, take over private 
property. 

Senator Fercuson. What do you mean, “circumstances permitting?” 

Mr. McGranery. Now you are getting into that hairsplitting thing again. 
I can’t answer that question and define that for you. 

Senator Smita. You said you did not think the President had the power to take 
over the newspapers. Did I understand you correctly? 

Mr. McGranery. Yes; you understood me on that. 


We also call your attention to this significant testimony beginning 
on page 201: 


Senator WaTKiNns. I am very much interested in the statement he just made. 

‘hat seemed to be all right, and as the chairman remarked, if he stays with that, 

he will be all right, but he then gets down to the point he brings in an exception 
and we never can determine who can determine what will be the exception. 

Mr. McGranery. I hope the Senator will believe me when I say I don’t 
want to evade you. 

Senator Warkrns. We will assume now you become the Attorney General, 
and if the President should ask you whether he should proceed with his present 
policy of seizure of the steel companies or reverse his position, what would you 
advise him? 

Mr. McGranery. It is my understanding the President has already asked you 
gentlemen to give him legislation to legalize the seizure. 

Senator Warkrns. I am asking what you would advise him. 

Mr. McGranery. At that time I would have gotten together all of the cir- 
cumstances, Senator, and I would have advised him on the situation as it con- 
fronted me at that time. 

Senator Watkins. Suppose he put it to you, ‘‘Was I right or wrong on what I 
did?”’ 

Mr. McGranery. I won’t pass on that because that is Monday morning 
quarterbacking, and we have a rule in our house you never speak about last night. 

Senator Watkins. That does not happen to apply to the Senate committee. 
We want to know that your comments are going to be. 

Mr. McGranery. I don’t think you are entitled to know what I might have 
said. 

The CHatrMan. That was not the question. 
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Senator Warkins. I want to know what you might do if the President said 
to you, “I want your opinion now, I have a new Attorney Gene ral, J want to know 
if I was right or wrong in doing w hat I did, legally right or wrong.’ 

Mr. McGranery. I would say, “Mr. President, you had your gentlemen there, 
you talked to them, they know the circumstances and I don’t. The only thing 
I know is what I read in the new spapers.’ 

Senator Warkins. Assume he should state to you the situation all the way 
around is as it has appeared in the newspapers and then asked you that very 
question, what would you advise him? 

Mr. McGranery. I would advise him that I did not know anything at all about 
it. 

Senator Watkins. He would not get very much help from you? 

Mr. McGranery. I don’t think he would want any help from me on a dead 
horse like that. 

Senator Warkins. As a matter of fact, it will be the duty of the Attorney 
General to either proceed with the Government’s case in presenting it to the courts 
or to decide that it ought not to be presented and reverse the position. 

Mr. McGranery. That is one reason why, Senator, and the big reason why-——— 

Senator WaTKINs. Would that be the duty —— 

The CuarrMAN. He was giving you an answer, Senator. 

Mr. McGranery. If the Senator will permit me, as I understand the steel 
situation now, and I may be wrong, Judge Pine filed an opinion. That was taken 
to the Cireuit Court of Appeals. The issue was certified to the Supreme Court. 
The Supreme Court has accepted it now and argument will be held on Monday. 
I certainly, Senator, am not going to get into that question. 

Senator Warxins. The President, however, could assume the position with a 
new Attorney General he might possibly want to know whether he was right or 
wrong in what he did and whether or not he ought to withdraw and let Judge 
Pine’s decision stand, and under those circumstances what would be your opinion? 

Mr. McGranery. No matter what my opinion would be, it would be too late. 

Senator Warrins. That is not the point. 

Mr. McGranery. Senator, I will respectfully decline to say. 

Senator Warrins. That is what I wanted to know, if that is your attitude, it 
will help me make up my mind. 

Mr. McGranery. It will have to be my attitude. I could do nothing other 
than that. 

The CuarrMan. In fairness to the nominee, he is on the Federal bench, he has 
not given up his position, the whole matter involved in the question propounded 
by the Senator from Utah is now in the Court of last resort of this country. In 
fairness to the nominee, it might be that he could with entire propriety decline 
to give an opinion. 

Senator Fercuson. I am sorry that I have to say I cannot agree with that. 
The judge atways has the right on the bench to excuse himself in case that par- 
ticular matter would come before him. He comes here, he is a Federal office- 
holder now. He has been appointed subject to the confirmation of the Senate, 
and I think we have the right to inquire as to his knowledge of the law, what he 
would do under certain circumstances. 

The CuarrMan. I am not going to take issue with the Senator at all. I know 
what I would do if I was in the position of the nominee. I would answer it very 
quickly and tell you what I would do, but he can with entire propriety say the 
matter is now in the courts and decline to answer. 


CONCLUSION 


After intensive deliberation of the testimony, only part of which is 
set forth, it is our considered judgment that— 

1. Judge McGranery either is engaging in fuzzy thinking or was 
intentionally endeavoring to confuse the issue in relation to the 
doctrine of inherent powers of the President. 

After several terms in the Congress, three years as assistant 
to the Attorney General, and a number of years on the Federal 
bench, the nominee evidenced only a cursory knowledge of certain 
constitutional legal principles. 

3. He is therefore unfit for the high trust and responsibility of 
the office of Attorney General. 
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Clan-Na-Gael v. James P. MceGranery 


Considerable attention has been accorded by the committee to a 
legal dispute culminating in a lawsuit brought by the Irish Republican 
leaders against James P. McGranery, which resulted in a jury verdict 
for the plaintiffs compelling Judge MeGranery to pay back part of 
the $5,000 which he owed to the Irish Republican leaders. 

The title of this case as it appears in official records of the United 
States District Court for the Eastern District of Pennsylvania is: 


James Brislane, Individually, and as Trustee Ad Litem for Clan-Na-Gael 
of New York, an Unincorporated Association, v. James P. 
McGranery and Kathryn MeGarrity, the Reverend Peter MeGarrity 
and William C. Carroll, Executors of the Estate of Joseph MeGar- 
rity, Deceased 


In the summer of 1939, an Irish revolutionary patriot named 
Sean Russell was traveling in this country for the purpose of at least 
provoking sympathy in the cause of Ireland’s freedom. Also, at this 
time, the King and Queen of England were visiting the Dominion of 
Canada. Either on account of alarm arising out of this situation or 
on account of the expiration of visas held by Russell, he was detained 
by the immigration authorities in Detroit and held pending the return 
to his native Ireland. 

The Irish leaders in the United States launched efforts to obtain 
the release of Russell. One Thomas F. Chawke, a prominent and dis- 
tinguished Detroit lawyer, procured a surety bond which was posted 
with the immigration authorities for the release of Russell. The Clan- 
Na-Gael began a campaign of soliciting funds among their members for 
the purpose of indemnification on the bond. As money was collected 
from the Clan-Na-Gael by James Brislane, the national secretary of 
the organization, it was to be turned over to James P. McGranery in 
the sum of $5,000, the amount of the bond, which money was to be held 
in trust or forwarded by Mr. McGranery to Thomas F. Chawke and 
to be held by him so as to save him harmless from his obligation on the 
bond which was posted for Russell. 

The first of this money, $4,000, which Brislane states was collected 
from numerous members of the Clan-Na-Gael in small amounts, was 
delivered by James Brislane to one Joseph MecGarrity in Philadelphia, 
for transmission to Mr. McGranery. Mr. McGarrity was a close 
personal friend of Judge McGranery and was deemed by the Clan as 
the proper person to supervise the preliminary details of delivering 
the money to Mr. McGranery. 

On February 27, 1940, McGarrity gave Brislane a memorandum 
acknowledging receipt of the $4,000 for the purpose of giving it to 
James P. McGranery in trust to cover bail expenses on behalf of 
Russell for which Thomas F. Chawke of Detroit had obligated himself 
onabond. This receipt, signed by Joseph McGarrity, also indicated 
that the money was to be returned to the Clan-Na-Gael if it developed 
that it was unnecessary to use it. This sum of $4,000 was then de- 
livered by McGarrity to James P. McGranery and was to be followed 
by the delivery of another sum of $1,000 as set forth in a receipt signed 
by James P. McGranery. 
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On March 21, 1940, Mr. MeGranery received the additional 
$1,000 from James Brislane as set forth by the receipt to Brislane. 
Mr. McGranery in this receipt set forth that the full sum of $5,000 
was to be used to indemnify Thomas F. Chawke against any loss 
arising out of his obligation on the bond for Sean Russell and, in the 
event he suffered no loss, the said sum of $5,000 was to be returned 
to James Brislane (Brislane being the national secretary of the 
Clan-Na-Gael). Mr. McGranery made no delivery of the money 
to Mr. Chawke despite many requests from the latter. 

The legal situation with regard to the bond thereafter became 
confused as it was apparently impossible to establish that Russell 
had left the country, with the result that the bond remained in force 
until 1944 at which time, due to the fact that Russell’s whereabouts 
were unknown, suit was brought on the bond by the Government; 
but because of evidence that Sean Russell was no longer within the 
United States and that he was probably dead, the bond was exoner- 
ated. The legal fees incurred by Detroit lawyers in defending this 
suit were paid. by Mr. McGranery. The evidence further set ‘forth 
that Judge McGranery paid the yearly premiums on this bond during 
the vears that it was in effect. In 1941 and following, the Clan-Na- 
Gael, through various attorneys, attempted to recover the aforemen- 
tioned $5,000 from Judge McGranery, but these attorneys were un- 
successful. In 1945, one Thomas M. J. Vizard, one of the attorneys 
retained by the organization, had negotiated with McGranery for 
a settlement of the matter and, according to this testimony, McGran- 
ery verbally agreed to return $2,500 to the Clan-Na-Gael, which sum 
represented the original $5,000, less expenses incurred by McGranery 
in handling the various facets of this case, as well as a $1,500 legal 
fee for Mr. McGranery, which was agreed upon by the two attorneys 
No tender was ever made by McGranery of the $2,500 in accordance 
with the oral agreement aforementioned. 

According to the testimony of Vizard, he had stated to McGranery 
that he had no intention of ever instituting legal action against him 
because of his prominent position in the Department of Justice. Con- 
sequently, no suit was ever brought against McGranery until the 
Clan-Na-Gael retained to represent them Richardson Dilworth, a 
longtime political foe of McGranery. 

When suit was finally brought by the Clan-Na-Gael in 1948, Me- 
Granery, in his answer to the complaint, alleged that the money right- 
fully had belonged to the estate of Joseph McGarrity, deceased as of 
1941. Thereupon, MecGranery, in his answer, set up a counter- 
claim for interpleader and moved to add the executors of the Mec- 
Garrity estate as parties defendant. At this time he paid into the 
registry of the United States district court at Philadelphia the sum 
of $3,593.60. 

The case was tried before judge with jury on March 28 and 29, 
1949, and resulted in a verdict for the plaintiff in the sum of $3,843.60, 
which represented the original $5,000, less premiums paid by Me- 
Granery on the bail bond, a counsel fee to lawyers who defended a 
Government action on the bond, and various other expenses incurred 
by Mr. MeGranery in connection with the handling of the case from 
its inception. 
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Testimony from various witnesses brought forth the following facts: 

(1) Although Judge McGranery, in his pleadings, took the position 
that the sum of $5,000 in contention rightfully belonged to Joseph 
MecGarrity and, therefore, should be returned to the estate of Joseph 
McGarrity and not to the Clan-Na-Gael, there had never been an 
attempt, either direct or indirect, made by McGranery to return this 
amount to the McGarrity estate. This conclusion is warranted by the 
failure of the executors of the McGarrity estate to set forth any claim 
for the $5,000 or any part thereof in their accounting on the estate; 
nor was any declaration made by way of a tax return which would 
indicate that the executors considered the estate to have either an 
absolute or a contingent interest in a claim for the moneys involved. 

(2) No disposition or an attempt was ever made by Mr. McGranery 
to return this sum of money to the MecGarrity estate which he con- 
tended was the rightful owner, as evidenced by the fact that he set up 
a bill for interpleader by way of counterclaim in his answer to the 
plaintiff’s complaint. At no time did he make any effort to file on his 
own initiative an original bill of interpleader praying for the court’s 
assistance in determining which of the parties were lawfully entitled 
to the moneys. 

(3) Mr. MeGranery, 3 vears prior to the time the suit was actually 
brought against him, had. according to testimony, verbally agreed 
with counsel representing the Clan-Na-Gael to settle the entire matter 
for a sum of $2,500. Testimony brought forth during the trial of this 
lawsuit revealed that McGranery did not effectuate this settlement in 
accordance with the verbal agreement, had not notified the executors 
of the estate of Joseph McGarrity that he was negotiating a settlement 
and, further, had under oath during the trial denied that he ever 
negotiated any settlement. 

(4) Mr. MeGranery, after suit was commenced, took the position 
that the money belonged to the estate of Joseph MeGarrity despite 
the fact that he had set forth in his own handwriting in a receipt to 
James Brislane that the money, if not forfeited, was to be returned to 
James Brislane. 

The minority, in their views, feel that the conclusions above out- 
lined can be and are very clearly adduced from the facts involved in 
this case, based upon the testimony of witnesses during the actual 
trial and the testimony of the same witnesses who appeared before 
the committee in hearings on this nomination. 

It would seem consistent with a nominee who claims unchallenge- 
able integrity to make some positive and direct efforts to return to 
the rightful owner money which he had been holding for an extended 
period of time as a stakeholder, instead of waiting to a point in time 
where suit had to be brought against him for the return of such money. 

The minority cannot escape the impact felt by the force of testi- 
mony in which it is brought forth that an attorney who claims a 
sound knowledge of the law and feels adequately equipped to accom- 
modate the burdensome demands which would be made upon the top 
legal officer of the Nation would not forward information and details 
relative to a disputed claim to the executors of his client’s estate. 

Such information would thereby have assisted the executors of 
such an estate in their inventory and accounting in order that any 
benefits from such claim would flow to the estate and as well be of 
vital aid in the preparation of financially correct and properly exe- 
cuted tax returns. 
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REVERSIBLE ERRORS MADE BY THE NOMINEE IN TRIALS OVER WHICH 
HE PRESIDED 


United States v. Crescent-Kelvan Co. (164 F. 2d, 582 (January 26, 1948)) 


The Crescent-Kelvan Co., an association, and two defendants, 
individually, were convicted of violating the Federal Food, Drug, and 
Cosmetics Act, James P. McGranery, judge, in the United States 
District Court, Philadelphia. 

Among other grounds assigned as error by the defendants was the 
charge made to the jury by the presiding judge in which he stated 
that the guilt of the defendants was to be provi ed “by proving by 
preponderance of evidence their wrongdoing.” This misstatement was 
‘alled to the court’s attention by counsel for the defendants at the 
close of the charge and the court then charged that the Government— 


has the burden throughout the trial of establishing, beyond a reasonable doubt, 
every fact essential to the conviction of the defendants * * *, 


Thereafter, counsel for the Government suggested to the court that 
it might explain to the jury 


the question of reasonable doubt and eliminate the words “‘preponderance of the 
evideace” and stick to ‘‘reasonable doubt.’ 


The court said to the jury in response to this commie 


The question of reasonable doubt is the question that you are to determine. 
if you are satisfied beyond a reasonable doubt that in the first count of the infor- 
mation that there was an adulteration, that is sufficient; if you are satisfied on the 
second count beyond a reasonable doubt that this was misbranded, that is suffi- 
cient. Does that answer your question?—that is the preponderance of the evidence. 


In commenting upon the charge, the appellate court was of the 
opinion that if, as a whole, the charge was not clear and that the 
jury may well have been misled, the defendants in a criminal case 
were entitled to a clear and unequivocal charge by the court that the 
guilt of the defendants must be proved beyond a reasonable doubt. 

Another matter respecting the charge which was considered by the 
appellate court was the fact that there were three defendants and 
that there were two counts in the indictment. The court did not 
charge the jury that they should find the respective defendants guilty 
or not guilty on each count of the information, nor did the jury render 
separate verdicts as to the guilt or innocence of the defendants on 
each of the two counts. 

Relative to the afore-mentioned case of the United States v. Crescent- 
Kelvan Co. (164 F. 2d, 582 (January 26, 1948)) the committee put 
to Judge MeGranery a series of questions designed to bring forth his 
explanation as to rulings on points of law, charges to the jury, and 
general conduct of the trial. 

Hereafter is set forth sections of the record which reflect the 
interrogation pertinent to the above case and Judge McGranery’s 
answers thereto: 

Senator Fercuson. I want to talk to you about a charge to the jury that you 
made after vou went on the bench in a criminal case. Did you charge the jury 
in your opinion that ‘‘Beyond a reasonable doubt” and “preponderance of the 
evidence’ meant the same thing? 

Mr. McGranery. No, sir; I did not. I know the case the gentleman refers 
to, Senator. It is where I “tm! “preponderance of evidence”’ instead of “reason- 


able doubt.” It was called to my attention by the other side and that was 
corrected by me in that charge. Indeed I did. 
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The CHatRMAN. Did the court reverse you on the ground that you said this? 

Senator Ferauson. This is after it was called to your attention. This was 
called to your attention in a criminal case, ‘“The question of reasonable doubt 
is the question you are to determine. If vou are satisfied beyond a reasonable 
doubt that in the first count of the information that there was adulteration, that is 
sufficient. If you are satisfied on the second count beyond a reasonable doubt 
that this was misbranded, that is sufficient. Does that answer your question? 
That is the preponderence of the evidence.’’ And is it not true that the court 
commenting upon the charge said, ‘““The Appellate Court was of the opinion 
that as a whole the charge was not clear and that the jury may well have been 
misled. The defendant in the criminal case was entitled to a clear and unequivocal 
charge of the court that the guilt of the defendant must be proved beyond a 
reasonable doubt.” 

Mr. McGranery. That is right, Senator. 

Senator Ferauson. How could you possiblv charge a jury in a criminal case—— 

Mr. McGranery. Senator, you are not fair to me. 

Senator FerGuson. I am reading just exactly what the court said. 

Mr. McGRrRanery. No; you are not. I beg to differ with you. 

Senator Fercuson. Here is the memorandum of the man on the staff of the 
Judiciary Committee who has briefed the case. 

Mr. McGranery. I will give you the whole business on that. 

Senator FerGuson. You were reversed on that. 

Mr. McGranery. I was reversed, ves, sir; because Judge Goodrich in his 
opinion said it was not a clear-cut charge in that when I had gone back over to say 
that I had made an error in saying ‘‘preponderance,”’ but charged the jury again 
on reasonable doubt, there was so much hullabaloo about it. Here is the gentleman 
who raised that question. The man apologized to me for it. 

Senator FerGuson. You mean a lawyer apologized because he appealed the 
case? 

Mr. McGRanery. Yes; because he misquoted me. 

Senator Feracuson. The Circuit Court of Appeals reversed you. 

Mr. McGranery. All right; but he did not reverse me on that. 

Senator Fercuson. What did they reverse you on? 

Mr. McGranery. Please, Senator, I know you would not badger me. Here 
we can do this very calmly. I have the full record. I thought you might be 
interested in what I did. I did use the language you said I did, and then cor- 
rected it. I don’t think there is anything new about that, for judges to do some- 
thing of that sort. 

Senator Fercuson. Give us the charge to the jury. 

Mr. McGranery. I haven’t got the charge in its entirety. I do have the 
letter of the lawyer who made the misstatement to the Circuit Court of Appeals 
in which he wanted——__- 

The CHarrMan. What I am interested in is that the question carries with it 
the fact that the Circuit Court of Appeals took cognizance of the language and 
reversed on that. 

Mr. SourwineE. What is the citation? 

Senator Ferauson. U.S. v. Crescent-Kelvan Co. (164 Fed., 2nd Ed., 582, Jan. 
26, 1948). 

Mr. McGranery. I think that is correct, Senator. I don’t think there is any 
question about that. 

Senator Fercuson. Why did you question my presentation? 

Mr. McGranery. It is a pure-food case, as I remember. 

Senator Fercuson. Yes; and I read it within the quotes. 

Mr. McGranery. That is right, and perhaps my face would be very red about 
that opinion right now. There is no question about that. 

Senator Smiru. The question there, as I understood what Senator Ferguson 
is driving at, is whether or not Judge MecGranery knew the difference between 
reasonable doubt and preponderance. 

Senator Feracuson. It shows in the quote he did not know the difference and 
that is why the court reversed him. Will you give us the definition of what a 
reasonable doubt is? 

Mr. McGranery. Yes; 1] can give you perhaps the legal definition. 

Senator Ferauson. What is it? 

Mr. McGranery. Such a doubt as would flow from the evidence, not any par- 
ticular doubt that you would conjure up in your own mind but it must be some- 
thing of substance. It must be of substantial character and it must flow from the 
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evidence itself, and such a doubt that after you had examined the thing very 
carefully you would say, ‘Well, was he or was he not guilty?” 

Senator Ferauson. You have charged the jury many times? 

Mr. McGranery. Many, many times. 

Senator Fercuson. On the question of reasonable doubt? 

Mr. McGranery. Yes. 

Senator Fercuson. What do you tell the jury reasonable doubt is? 

Mr. McGranery. My usual charge would be something like this—— 

Senator Fercuson. Tell us what your charge would be. 

Mr. McGranery. ‘Members of the jury, a reasonable doubt is 
such a doubt as you would have in your mind after considering all of 
the evidence, that you would stop, that you would pause, and you 
would say to yourself, ‘Did this man commit that particular act?’ 
It must be based, however, members of the jury, on the evidence. 
It must flow from it. It cannot be something you conjure up in 
your own mind to escape an unpleasant duty.” 

Senator Ferauson. What is a preponderance of the evidence? 

Mr. McGranery. The preponderance of the evidence is the greater 
weight of the evidence, not the number of witnesses but the quality 
and the: tone of the evidence as it came from the witness stand. Who 
did you think was telling the truth? 


* * * * * * * 


Senator Ferauson. Now I want to read what the trial court said, 
the exact words, in the U’. S. v. Crescent-Kelvan Co., paragraph 8: 

“The trial court also, quite inadvertently we know, fairly consist- 
ently throughout its charge stated that the guilt of the defendants 
was to be proved, to quote a typical instance, by ‘proving by pre- 
ponderance of the evidence their wrongdoing.’ This misstatement 
was called to the court’s attention by counsel for the defendants at 
the close of the charge and the court then charged that the United 
States ‘has the burden throughout the trial of establishing beyond a 
reasonable doubt, every fact essential the conviction of the defendants 
* * *’ Thereafter, the counsel for the United States suggested 
to the court that it might explain to the jury ‘the question of reason- 
able doubt, eliminate the words “preponderance of the evidence” and 
stick to ‘reasonable doubt.” ’ 

“The court said to the jury in response to this question, ‘The question of rea- 
sonable doubt is the question that vou are to determine. If you are satisfied 
beyond a reasonable doubt that in the first count of the information that there 
was an adulteration, that is sufficient; if you are satisfied on the second count 
beyond a reasonable doubt that there was misbranded, that is sufficient. Does 
that answer your question? That is the preponderance of the evidence.’ ’ 

Mr. McGranery. That is entirely wrong. 

Senator Fercuson. That is what is in the court’s opinion. 

Mr. McGranery. I say that I, Senator, was entirely wrong on that. 


United States v. Aleli and United States v. Lembo (170 F. 2d 18 
(September 16, 1948)) 


The appellants were indicted and convicted of offenses arising 
under the Selective Training and Service Act of 1940. 

Defendant Lembo, a successful beer distributor in Philadelphia, 
was married and had a minor child born prior to 1941. On August 
16, 1943, while classified as 3A in the draft, he was ordered to report 
for a physical examination. The following week, Lembo obtained 
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employment in defense work in a corporation recently converted to 
the purpose. Lembo’s cousin, the appellant Aleli, was in charge 
of the defense work and was instrumental in filing a form requesting 
occupational classification and deferment for Lembo although the 
form itself was actually signed by the president of the corporation. 
This deferment was granted by the draft board, as were two subse- 
quent requests for Lembo’s deferment which had been executed by 
Aleli in his capacity as general manager of the corporation. Lembo 
left this defense emplovment in the first week of October 1944 and 
returned to his own private business. He returned to his defense 
work in the corporation in January of 1945 but he did not notify the 
draft board of this lay-off, nor did the corporation give notification 
of the lay-off at the draft board, as provided by the act which made 
it the responsibility of the employer, as well as the employee, to 
notify the draft board of any termination of work of a defense nature 
for which a registrant had been deferred. 

Both defendants had been convicted in the district court, James P. 
McGranery, judge. The Third Circuit Court of Appeals found that 
the evidence did not support the charge that Aleli was, in fact, the 
employer of Lembo but that the corporation itself was, in fact, Lembo’s 
sole employer; and that, therefore, failure on Aleli’s part to inform 
the draft board of the termination of Lembo’s employment did not 
constitute a violation of the Selective Training and Service Act of 
1940 on the part of Aleli. 

As to the appellant Lembo, the appeal court did not discuss the 
weight of the evidence but, in commenting on the conduct of the 
trial judge, stated that— 
the record indicates that the distaste of the trial judge for the alleged offenses 
unfortunately evidenced itself in his questions and comments. * * * QOur 
independent examination of the record satisfies us that the cumulative effect was 
serious. Refraining from unintentional display of partisanship may not have 
been easy under the attendant circumstances, but for that very reason was all 
the more necessary. The appellants were entitled to a fair trial in accordance 
with the applicable law. That the conduct imputed to them was shameful did 
not change the norm. This, of course, was understood by the trial court and is 
shown by his charge. As we see it, however, though the charge did help the 
situation, the substantial damage already done was not thereby entirely eliminated, 

Judgment of conviction was reversed as to both appellants and a 
judgment of acquittal was ordered to be entered in favor of Aleli. 
The case was remanded for new trial as to the appellant Lembo. 

Relative to the afore-mentioned case of the United States v. Aleli 
and United States v. Lembo (170 F. 2d, 18 (September 16, 1948)) the 
committee put to Judge McGranery a series of questions designed to 
bring forth his explanation as to rulings on points of law, charges to 
the jury, and general conduct of the trial. 

Hereafter is set forth sections.of the record which reflect the interro- 
gation pertinent to the above case and Judge McGranery’s answers 
thereto: 

Senator FerGuson. You were reversed in another case because you got too 
strong an idea about the defendants. 

Mr. McGranery. That is quite possible. 

Senator Fercuson. U.S. v. Aleli and U. S. v. Limbo. I would like to insert 
the memorandum on that case. The court said he had to reverse it because of 


your conduct of the trial. 
Mr. McGranery. That is right, Senator. 
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Senator Fercuson. The court said here, ‘As we see it, however, the charge did 
help the situation but the substantial damage already done was not thereby 
entirely eliminated.” 

Mr. McGranery. That is right. 

Senator Fercuson. Is that because you felt that the defendants were guilty? 

Mr. McGranery. Yes; I think so. I had very strong feelings about it. 

Senator Fercuson. The court held you had not given them a fair trial because 
of vour feeling and your expression of the feeling. 

Mr. McGranery. That is right; exactly so. 


United States v. Ward (168 F. 2d, 226 (May 12, 1948)) 


Ward and two other defendants were convicted in the United States 
District Court for Eastern Pennsylvania, James P. MeGranery, 
judge, of charges of defrauding the United States. 

This case involved situations of payroll padding in a most flagrant 
manner, which were supported with a mass of testimony produced on 
behalf of the Government. There was likewise considerable unwill- 
ingness on behalf of witnesses to testify fully and, in the words of the 
appellate court, “much of their testimony reeked with perjury.” 
The court also said that it must have been a most difficult case to try 
and that because of the exasperating conduct of counsel “it was the 
kind of a case which called for all the judicial calm which the presid- 
ing judge could bring to it.” 

The appellate court, in reversing judgment and remanding the case 
for a new trial, stated that 
we think that on oceasions during this trial there was an unfortunate departure 
from calm and impartialitv [on the part of the trial judge]. While a trial jud 
must insist that proceedings before him be conducted with decorum and dignity 
necessary to effect justice, the method to accomplish this justice is not by becom- 
ing a party to the contest going on in his courtroom. In any event, this trial 
came to a close with numerous indications that emotions on the part of both 
court and counsel have been deeply moved. We will not perpetuate the memory 
of ineidents that are better forgotten by reciting them in detail. 

At another point in the course of the trial judge’s charge and in 
commenting upon the defendants’ failure to take the stand in their 
own behalf, the court stated this was one of their rights as free Ameri- 
cans and that they could not be compelled to testify but the charge 
went on to say 
but by the same token you can weigh in your mind the fact that they did not 
[testify] with everything else heretofore said to satisfy you of their guilt. 

The appellate court found this to be reversible error. 

Relative to the afore-mentioned case of the United States v. Ward 
(168 #. 2d, 226 (May 12, 1948)), the committee put to Judge 
McGranery a series of question designed to bring forth his explanation 
as to rulings on points of law, charges to the jury, and general conduct 
of the trial. 

Hereafter is set forth sections of the record which reflect the inter- 
rogation pertinent to the above case and Judze McGranery’s answers 
thereto: 

Senator Fercuson. Now, what about the law on the question of the defendant 
taking the witness stand? You charged the jury in a case on that, did you not, 
and you were reversed? 

Mr. McGranery. I have whatever reversals during my term here, Senator. 

Senator Fercuson. Let me read this to you. The case is U. S. v. Ward. 

Mr. McGranery. I remember the Ward case. 








34 NOMINATION OF JAMES P. McGRANERY 


Senator FerRGusoN (reading): 

‘“‘At another point in the course of the trial the judge has charged and in com- 
menting upon the defendant’s failure to take the stand in their own behalf, the 
court stated that this was one of their rights as free Americans and that they 
could not be compelled to testify, but the charge went on to say, ‘But by the same 
token you can weigh in your mind the fact that they did not testify with every- 
thing else heretofore said to satisfy you of their guilt.’ ”’ 

Did you charge the jury to that effect? 

Mr. McGranrry. I don’t recollect that one, Senator, to tell you the truth. 

Senator Ferauson. Will you get me that case, please? 

Mr. McGranery. It may be that I did. What of it? 

Senator Fercuson. After being in the Attorney General’s three years? 

Mr. McGranery. Yes. 

Senator Ferauson. Do vou not think that is one of the very fundamental, one 
of the kevstones in our arch of justice? 

Mr. McGranery. Let me, Senator, in answer to you, read into the record my 
entire record as a judge since I have been on the bench. 

x * * * * * * 

Senator Feravson. What about this question now of the rights of the defend- 
ants to take the stand, that they could have the weight, “but by the same token 
you can weigh in vour mind the fact that they did not testify with evervthing 
else heretofore said to satisfy you of their guilt.”” What about that? Is that 
the law? 

Mr. McGranery. No, sir; it is not. No inference may be taken from the fact 
that the defendant did not take the stand. 

Senator Fercuson. Were motions made for new trials in those two cases? 

Mr. McGranery. Yes, sir. 

Senator Fercuson. Why did you not grant a new trial in that case when you 
knew you were wrong? Can vou tell us? 

Mr. McGranery. I would not know what my reasons were now, but I did not, 
I dismissed the motions for new trials. 

Senator Fereuson. In both cases? 

Mr. McGranery. Yes. 

Senator Smirn. In other words, you may not have known at that time you 
were in error? 

Mr. McGranery. I had some strong views about it, Senator, very strong and 
perhaps maybe too strong. 

Senator Ferauson. You thought you were not in error? 

Mr. McGranery. Yes; and the guilt of the particular persons weighed heavily 
with me in both those cases. 

Senator Ferauson. Then you were considering whether or not the parties were 
guilty or not. 

Mr. McGranery. I said I was very strong about it, and I readily admitted 
that to vou. 


United States v. Venuto (182 F. 2d 519 (May 29, 1950)) 


Joseph Venuto was convicted in the United States District Court of 
Eastern Pennsylvania, James P. McGranery, judge, of willfully and 
knowingly attempting to evade a certain amount in independent 
income taxes for the calendar years 1942 to 1945. 

At one point in the trial a recess was declared shortly after the 
defendant went under cross-examination. When the court excused 
the jury from that day’s session, he gave explicit directions to the 
effect that the defendant and his counsel were required to bind them- 
selves not to consult together Curing the 18-hour overnight recess or 
else the court would be forced to commit the defendant to jail. Also, 
on two other occasions while the defendant was on the stand, the court 
announced a short recess and admonished the defendant to remain 
seated and “have no discussion with your counsel or anybody else’’. 
No such injunction was imposed upon any other witness during the 
trial. 
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The appeal court, in reversing the judgment and remanding the 
cause for a new trial, stated that to depeive an accused defendant and 
his counsel of the right to consult during a recess was most certainly 
deprivation of the defendant’s constitutional right to consult counsel 
at all stages of the proceedings and that they could find no justification 
for imposing a restriction ‘of silence between the accused and his 
counsel during a trial recess. By restricting the right of consultation 
between the defendant and his counsel during court recess. the 
defendant was denied the right to have the assistance of counsel as 
guaranteed by the sixth amendment to the Constitution. 

Also, at another point in the trial, during closing argument, the 
defendant’s counsel told the jury that because of the hostility existing 
between the defendant and a principal witness the witness had not 
been called to corroborate the defendant’s testimony, due to the fact 
that the defendant could not rely upon the witness to testify truth- 
fully. At this juncture, counsel was stopped by the court, his remarks 
ordered stricken and, upon counsel’s objection, also admonished by 
the court to discontinue this line of argument to the jury. In deciding 
that the court’s statements in this regard were prejudicial error, the 
appeal court stated that counsel’s line of argument was properly 
predicated upon a reasonable inference that might be drawn from the 
evidence which the defendant had introduced and that it was preju- 
dicial error for the court, in charging the jury, to suggest an opposite 
analysis of the same set of circumstances. 

Relative to the afore-mentioned case of the United States v. Venuto 
(182 F. 2d, 519 (Mav 29, 1950)) the committee put to Judge McGran- 
ery a series of questions designed to bring forth his explanation as to 
rulings on points of law, charges to the jury, and general conduct of the 
trial. 

Hereafter is set forth sections of the record which reflect the interro- 
gation pertinent to the above case and Judge McGranery’s answers 
thereto: 

Senator Ferauson. In the case of the United States v. Venuto (182 Fed. 2d 
Edition 519), decided by the appellate court on May 29, 1950, do you remember 
that case? 

Mr. McGranery. I recall it véry clearly, Senator. 

Senator Ferauson. Here was one of the points that the court reversed your 
decision on. One of the points in the trial is that a recess was declared shortly 
after the defendant went under cross-examination. Then this fact appeared from 
the decision: 

“When the court excused the jury from that day’s session, he gave explicit 
directions to the effect that the defendant and his counsel were required to bind 
themselves not to consult together during the 18-hour overnight recess or else the 
court would be forced to commit the defendant to jail.” 

Do you recall that incident? 

Mr. McGranery. Indeed I do, Senator. 

Senator Fercuson. Why did you do that as a former Attorney General and as 
a judge? 

Mr. McGranery. For the reason thet I felt the defendant was committed to 
the stand, he was under cross-examination and, while you are under cross-exami- 
nation, you are not entitled to consult your counsel as to whether or not you 
ought to answer questions. 

Senator Fercuson. You are not? 

Mr. McGranery. No. I don’t think so, Senator, and it’s still quite a dispute 


in that metter of law. There are many judges that agree with me, although for 
our circuit I have since conformed to the law. 
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Senator Fercuson. Then it goes on as follows: 

‘Also there were two other occasions when while the defendant was on the 
stand the court announced a short recess and admonished the defendant to 
remain seated and have no discussion with your counsel or anybody else.” 

Mr. McGranery. Not to remain seated, I don’t think, Senator. I wouldn’t 
do that; no. 

Senator FerGuson. ‘“‘And that no such injunction was imposed upon any 
other witness during the time.” 

This was just to the defendant? 

Mr. McGranery. That is right, sir. 

Senator Fercuson. As I understand it, the Appellate Court in reversing the 
judgment and remanding the case for a new trial stated “that to deprive an 
accused defendant and his counsel of the right to consult during a recess was most 
certainly depriving the defendant of his constitutional rights to consult counsel 
at any stage of the proceeding and that thev could find no justification for imposing 
a restriction of silence between the accused and his counsel during the trial 
recess.”’ [Is that about what the court held? 

Mr. McGranery. That is about right, sir. 

Senator Fercuson. And that they said 

Mr. McGranery. Not as you read it. That is taken out of the whole file. 
Now if I ean give the Senator the background? 

Senator FerGuson. Was this the holding? 

“By restricting the right of consultation between defendant and his counsel 
during the court recess the defendant was denied the right to have the assistance 
of counsel as guaranteed by the sixth amendment to the Constitution.” 

Mr. MeGranery. That would be right, Senator, if the defendant had not been 
committed by his counsel to the Government under cross-examination, and that 
is the real point involved here. I would respectfully urge that again, not that 
I would disobey the law of our circuit, I would certainly follow it, but if I had the 
opportunity I still feel that a defendant under cross-examination is not entitled 
to ask his lawyer how he is going to answer a certain question. 

Senator Fercuson. Here was a case where you gave a recess overnight and 
under penalty of the defendant going to jail, being put in jail, because vou would 
forfeit his bond, vou forbid him to confer with his counsel overnight and you also 
required him to sit on the stand while there was a recess of the court. 

Mr. McGranery. No; I will take issue with you on that, Senator. I didn’t 
require him to sit on the stand; he could certainly go out and do whatever he 
wanted, but I did say that he would not discuss the matter with his counsel while 
he was under cross-examination. 

Senator Fercuson. Wes there a motion for a new trial in this case? 

Mr. McGranery. Yes, indeed, there was; otherwise vou wouldn’t have this 
point. 

Senator Fercuson. And vou denied the motion tor new trial? 

Mr. McGranery. Indeed I did, sir, indeed I did. The issue was, Senator, 
whether or not it would constitute a denial of the right to counsel by the accused. 
Now the background of the matter, we had here a fraud case in taxes, income taxes. 
We had here a situation with respect to the other witnesses that you usually 
find in the criminal cases of that type where there was an association between a 
so-called bookkeeper that was employed not regularly by the defendant and the 
defendant in this particular case. 

One of his defenses was that he could not read or write, although he wrote his 
checks, and there were many things in the case which in the interests of justice 
I felt and I said to counsel that I would confine the defendant overnight, revoke 
his bail, inasmuch as he had heen committed to the Government for cross-examina- 
tion, unless he would tell me that he would not discuss the case, give me his word 
as a gentleman. that he would not discuss and advise the matter with his client 
during that period. 

Senator Smiru. May I ask a question? 

Senator Fercuson. Yes. ‘ 

Senator SmirH. You have used the expression twice, as I caught it this morning, 
‘committed to the Government for cross-examination.’’ Now is there any rule 
or any custom in your court there or any rule of even the Pennsylvania State law 
that makes a provision of that sort, that after a witness has been taken over by 
the Government to be cross-examined that he could then not have any communica- 
tion with his counsel? 

Mr. McGranery. That apparently is in dispute, Senator. There are two 
schools of thought with respect to that. In our circuit it is a settled proposition, 
this is the law, and I certainly followed it ever since. 





2 RIS! naa COARSE 





AAA i ee DiS RENAE aig ts 


ect aHS 
















































NOMINATION OF JAMES P. McGRANERY 37 


Senator Smirx. Your idea was that if the witness, or if the defendant, was in a 
close place, to use the vernacular, you did not want him to have the chance to 
have counsel frame an answer for him? 

Mr. McGranery. Indeed. 

Senator Fercuson. Then of course you were charging the counsel with mal- 
practice? 

Mr. McGranery. No; I was not; I took his word as a gentleman. 

Senator Fercuson. You thought he was going to fix the witness? 

Mr. McGranery. Not at all. I took his word, Senator, and let him go over 
that evening with his lawyer. 

Senator FeERGusoN. Yes; but you made them promise? 

Mr. McGranery. That is right. 

Senator FerGcuson. That they would not confer? 

Mr. McGranery. So I did not charge him with malpractice. 

Senator EastLanp. Judge, you said there were two schools; did this case 
settle it? 

Mr. McGranery. Yes; as far as our circuit is concerned, we must conform 
with it. 

Senator Watkins. Were there any judges in that district at that time upholding 
your view prior to that time? 

Mr. McGranery. On the particular point, that had not been questioned. 
Otherwise it would not have been taken by our Circuit Court of Appeals. In other 
words, the question is under these circumstances, is a man deprived of the right of 
counsel, 

Senator Warkins. Had there been a decision by a judge of any court? That is 
the first I heard of a decision of that kind. 

Senator Feracuson. Will you show us the decision that controlled your finding 
that vou could say to a defendant and his lawver at the end of a trial at night, at a 
recess, that you can’t confer during the night on the pains and penalty of you going 
to jail? Ul will revoke your bond? You show me that law. 

Mr. McGranery. The Senator knows, he has been a judge also. A judge is 
required to do all things necessary to preserve the administration of justice and 
to preserve the trial, the course of the trial. 

Senator Fercuson. Even though it may be a violation of the Constitution? 

Mr. McGranery. No; certainly not, certainly not. 

Senator Ferauson. Judge, we have three eases here, you having been an 
Attorney General. 

Mr. McGranery. You have 3 out of 84 arguments that I had. 

Senator Ferauson. Wait a minute. I selected three out of four fundamental 
principles of law, which is one of the functions of an Attorney General. One is 
the very fundamental one that a man is presumed to be innocent until he is proven 
guilty beyond a reasonable doubt. 
~ The second was the right of a trial judge to be biased and prejudiced in a trial 
against a defendant and acknowledged so here today, and that is the reason that 
vou said what you did to him and how you conducted yourself in the trial. 

’ The next was the right of a defendant not to take the witness stand and that 
no presumption can arise from the fact that he does not take the witness stand. 

Mr. McGranery. That is right. 

Senator Fercuson. Here we have the third, the constitutional provision of 
the right of a man to confer overnight with his counsel if he wanted to while he 
was on bond. Those are three fundamentals. 

Mr. McGranery. And vou had them, Senator, after I had left the active arena 
from that of a prosecutor to that of a judge. I have always conformed to the 
law, and I would say that in the record that I read into this hearing yesterday, I 
am very Proud of it, Senator. There isn’t anything I have done in my judicial 
life that I am ashamed of. 

Senator Fercuson. I assume that you are proud of your three decisions that 
vou made here, and the court reversed you on? 
~ Mr. MeGranery. I am not ashamed of them, Senator. 

Senator Fercuson. I am trying to get your explanation. 

Mr. McGranery. I had views, and I wrote them on paper. I didn’t hesitate 
to do that. They are there; they are expressed in writing. I did it in the only 
way that I know how. 
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Hereafter is set forth a portion of the testimony of the Honorable 
George A. Welsh, judge in the United States District Court for the 
Eastern District of Pennsylvania, in Philadelphia: 


Mr. WeusH. Could I say one thing more. I was listening to the testimony 
with reference to that instruction tO a witness on cross-examination. I don’t 
know the laws of other States, but I can tell you from Pennsylvania, that when a 
witness has completed his examination in chief, there are times when we feel that 
in the interest of justice we would tell that witness at lunchtime, that is where it 
usually happens, at lunchtime or overnight, ‘‘Now, listen, you are on cross- 
examination.” This is a witness, not a defendant. 

Senator Fercuson. This does not go to the defendant? 

Mr. WeusH. No; it does not. When the witness is leaving the bench, the 
judge will say, “You are under cross-examination. You are not to confer with the 
lawyers on the other side.’””, When Judge McGranery made that ruling that he 
did—if Judge MceGranery will pardon me—I knew he had made a mistake. 

Senator Fercuson. Because he was a defendant? 

Mr. We.su. Yes; because that does not apply to a defendant, and I think he 
slipped on it. And the circuit court said he did. 


TESTIMONY OF THOMAS D. M’BRIDE 


On March 7, 1952, the committee heard testimony from Thomas D. 
McBride, a prominent attorney from Philadelphia, regarding his 


opinions as to the general competency of Judge James P. MeGranery 
to be a Cabinet officer. 

The minority was very favorably impressed with the honest, forth- 
right presentation by Mr. McBride and with his apparent sincerity 
and good purpose in appearing before the committee. 

A portion of Mr. McBride's testimony is hereafter set forth: 

The CHAIRMAN. You may state your name, residence, occupation, and business 
address. 

Mr. McBripre. Thomas D. McBride, lawyer, and my residence is at 401 West- 
moreland Avenue, Philadelphia, office 1529 Walnut Street, Philadelphia. 

The CHarrMan. Mr. McBride, we have before us the nomination of Mr. James 
P. McGranery, Judge James P. McGranery, to be Attorney General of the 
United States. Do you have anything to say on the subject? 

Mr. McBripe. I have no general statement to make. 

The CHarRMAN. Any statement that you wish to make with reference either 
for or against >will be heard. 

Mr. McBripe. I have no general statement to make. I was subpenaed last 
night at 9 o’clock, and I came very willingly on the train this morning. I had 
assumed that I would be questioned, and I am willing to answer any questions 
touching anv matter that the Senate feels affects his competency. 

Senator Fercuson. Suppos? I would ask the general question? What do you 
say as to the competency of Judge James McGranery to be a Cabinet officer, the 
Attorney General of the United States? 

Mr. McBripe. It is my firin conviction that he is unfit. 

Senator Fercuson. Will you give us your reason? I do not know what you 
know; I have no idea what your opinion is. 

Mr. McBripve. I am a practicing lawyer in Philadelphia; I have known 
Judge MeGranery before and since he became a Congressman, since he became 
a Federal judge. I have had personal experience in the trial of cases before him, 
I have had conducts, or I have had communications with other members of the 
bar in and about Philadelphia, and it is my judgment that Judge McGranery is 
not fit by reason of fundamental knowledge of the law, and that that lack of 
knowledge is coupled with an arrogance beyond that of any judge that I have 
known within our time in the eastern district of Pennsylvania. 

Just as in the cases that he has made these legal errors, they are so glaring, they 
are so fundamental, that any school boy would know better. There was not the 
slightest justification for them and, as I have heard since I have been here this 
morning, they touch fundamental rights. They should not have been made, and 
that they were the products of pure ignorance which was equaled only by the 
judge’s arrogance in his attitude in the trial of cases and in his trial of all cases 
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almost without exception that he conducts in the eastern district in the criminal 
court. 

His mistakes have, therefore, been fundamental. I think, as does this com- 
mittee, that the office af the Attorney General of the United States is a high 
quasi-judicial office in which judicial temperament, knowledge, administrative 
ability, all combine and are necessary in the handling of the great business of the 
Government. I do not think Judge MeGranery has any of those qualifications. 

Senator EasTLanp. Do you think he is honest? 

Mr. McBripk. I have absolutely no evidence to indicate that he is dishonest. 

Senator EasrLanp. You think he is honest? 

Mr. McBripr. Intellectually I would say that Judge MeGranery is not intellee- 
tually honest in his trial of the cases. So far as material matters are concerned, 
I have never heard the slightest imputation against his honesty, either as a 
Congressman or as a judge or as a lawyer. 

The CHarrMANn. Are there any further questions? 

Senator Feracuson. How long have you been practicing? 

Mr. McBripe. I have been practicing since 1927. I.am, of course, speaking 
only for myself; I have no right to speak on behalf of anybody else. 

Senator LANGER. How many cases have you tried before Judge McGranery? 

Mr. McBripe. I have tried two cases. My office was associated in one that 
was mentioned which went up to the Circuit Court of Appeals and in which 
Judge McGranery was reversed. 

*~ * * ~~ * * * 
[Fages 20-22] 


Senator Smiru. Mr. McBride, you have been talking about Judge MeGranery’s 
judicial temperament. You had your reference to his judicial temperament? 

Mr. McBripe. That is right. 

Senator Smirn. If we were to confirm him as the United States Attorney 
General, that would take him off the bench, would it not? 

Mr. McBripe. Yes, sir. 

Senator Smirx. Why would that not please you, instead of otherwise, and give 
you a chance at another United States judge who might not be with the same 
temperament? 

Mr. McBripe. Senator, I am here with somewhat mixed feelings. That has 
been stated to me by members of the bar who say I should not have put myself 
in a position by my frankness of coming down here, because wouldn’t that be a 
desirable result, so put it off. I simply took the position that two FBI agents 
came in and interviewed me. They have interviewed me about, I think, every 
judicial appointment that has occurred in Pennsylvania in the last 10 years, 
simply because I get into the courts a lot. They have been there to interview 
me and this happens to be the only time that I have ever felt the necessity to 
say an unpleasant word about anybody. It happens, possibly, that they call 
upon me for a number of different reasons. I speak only for myself, but I am 
chairman of the Committee on Criminal Justice and Law Enforcement of the 
Philadelphia Bar Association. I am on the Board of Governors of the Phila- 
delphia Bar Association. I am president of the Voluntary Defenders Association, 
which, in Philadelphia, is administered by the Community Chest, and we defend 
the indigent people. I am not counsel. I am the president of the organization. 
I have worked with joint State government commissions, and am presently a 
member of the consulting committee of the American Law Institute, in such 
matters. I have been active in the local bar association, a member of the Penn- 
sylvania Bar Association. 

Sentor HENpDRIcKSON. Where did you study law? 

Mr. McBripe. At the University of Pennsylvania. 

Senator O’Conor. There is a point that has occurred to me somewhat along 
the lines of Senator Smith. While, of course, it is to be desired that persons of 
judicial temperament be in all positions, I wonder whether it is not possibly 
more desirable in the court than it would be in an administrative position such 
as would be possible in this instance? 

Mr. McBripe. I think that as a quasi-judicial officer the Attorney General 
of the United States is in such a great position, particularly in the present state 
of the country, that he is called upon to exercise duties which are in their nature 
judicial. I think Judge MeGranery makes his mind up too quick, too arrogantly, 
and once he has made a decision he will stick by it. He would do that as an 
Attorney General, he would do that as a judge. I think that in the lofty capacity 
of Attorney General of the United States such an attitude is wrong, in the capacity 
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of a man in that great and lofty position would do incalculable harm, greater than 
if he was district judge of the United States. 


ATTITUDE OF NOMINEE TOWARD GRAND JURY 


During the hearings on the confirmation of Judge James P. 
McGranery as the Attorney General nominee, information was pre- 
sented to the committee regarding attitudes reflected by Judge 
McGranery in connection with the request made by the foreman of a 
Federal grand jury in New York for the appointment of a special 
counsel in the continuance of an investigation in which the grand 
jury were active in the latter part of their term. 

On April 5, 1945, one J. P. Lafferty wrote to the Honorable Francis 
Biddle, the then Attorney General. This letter sets forth substan- 
tially the background of the case which precipitated the request 
for a special counsel in furtherance of the grand jury’s investigation, 

The afore-mentioned letter is herewith set forth in its entirety: 


195 Broapway, NEw York, April 5, 1945. 
The Honorable Francis BIpDLeE, 
United States De partment of Justice, 
Washington, D.C. 


Dear JupGe BippLe: This letter is written to you on behalf of the February 
Federal Grand Jury of the Southern District of New York requesting that legal 
counsel be furnished this jury for the purpose of carrying forward an investiga- 
tion started during its regular term. I was unable to determine from the court 
of this district or from the United States attorney the proper form or procedure 
for this application. However, the jury felt that every effort should be made to 
obtain legal counsel before this investigation was carried further. 

Charges involving certain Government agencies responsible for the adminis- 
tration of justice in this district were presented to this jury during the latter part 
of itsterm. The jury decided that these charges should be investigated and there- 
upon made application to the court that a special grand jury be appointed for this 
purpose. The court denied this application. 

In subsequent sessions the jury decided they would earry forward this investiga- 
tion, but before doing so would make every effort to obtain legal counsel. The 
seriousness of these charges, as well as the fact that they involve the procedure of 
law enforcement, amply justified the jury delaying further investigation until 
every effort was made to obtain legal counsel. In this connection I would like to 
bring to vour attention the fact that the United States attorney of this district, 
in discussing this matter with the jury, stated in effect that if an investigation of 
this character was to be made, he would not want a member of his staff to act as 
legal counsel for the jury; and that in such a case he would join with the foreman 
of the jury in making application to the Attorney General of the United States for 
the appointment of special counsel. However, during the process of making 
application for legal counsel to the court, the United States attorney withdrew 
his offer and left the matter in the hands of the court. 

The court pointed out to the jury that to proceed with an investigation of this 
kind without legal counsel would obviously present certain practical difficulties. 
Subsequently the court apparently concluded, as did the United States attorney 
for this district, that such an investigation should not be made. 

I would like to point out that in the minds of the jury, there is an important 
principle involved as to whether or not the jury, United States attorney, or the 
court should decide if a grand jury should investigate charges brought before 
them by a responsible citizen of the community. In this particular instance, 
neither the court nor the United States attorney have hesitated to inform this 
jury that they should not make such an investigation, which would indicate to 
this jury that law enforcement agencies of the United States Government in this 
district are immune from an investigation by grand juries in the event of serious 
charges of misconduct. 

The jury has furnished the court of this district with what they considered 
sufficient details of the charges to justify their proceeding with this investigation. 
In this connection, I would like to point out that I have not been successful in 
having the court understand that these charges do not involve any one individual 
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or any one case tried before the Federal courts of this district. There are some 
12 individuals named in the charges involved, 6 specific cases, and 10 specific 
charges of willful violation of laws and/or oaths of office. 

I understand that the term of this jury has been extended to April 10, but I am 
requesting that the term be further extended to permit this jury to make a final 


decision as to its action, following receipt of your reply to this application. 
Respectfully yours, 


J. P. LAFFEerRTy. 

This matter had been referred to the Attorney General by the 
foreman of the grand jury upon the recommendation of the district 
court in New York and the United States attorney’s office for the 
southern district of New York. 

As clearly set forth in the letter from Mr. Lafferty to the Attorney 
General, it was made known that the grand jury was interested in 
investigating certain charges involving Government agencies respon- 
sible for the administration of justice in the southern district. The 
jury in its own deliberations on these charges decided that there 
should be an investigation made and, consequently, requested the 
assistance ultimately of the Department of Justice. Prior to the 
application made by the foreman to the Attorney General, this matter 
was presented to the court for the southern district of New York 
and to the United States attorney’s office in that district. Positive 
action in granting or denying an adequate extension of the grand 
jury or the appointment of special counsel to aid the grand jury in 
the investigation of charges which had been levied against the United 
States attorney’s office was not taken by the court but was referred 
to the Attorney General. 

After conferences with the United States attorney, the foreman of 
the grand jury, and the United States District Court for the Southern 
District of New York, James P. McGranery, in his capacity as assist- 
ant to the Attorney General, wrote the following letter to Mr. James 
P. Lafferty, dated June 27, 1945, in which Mr. McGranery denied 
the request for a special counsel for the grand jury and set forth 
his reasons for such action: 


JUNE 27, 1945. 
r. J. P. LAFFERTY, 
195 Broadway, New York, N. Y. 


My Dear Mr. Larrerry: After leaving the conference Thursday afternoon 
I thought you might care to have something in writing from me to show to your 
fellow members of the February grand jury, of which you are foreman, so I 
am taking this opportunity of expressing the appreciation of the Department 
for vour and their conscientious service as grand jurors. 

After discussing the matter very thoroughly with you in the chambers of Judge 
Coxe, I stated to you the general policy of the Department with respect to the 
general subject matter under discussion and that inasmuch as you had discussed 
it with three of the judges for the southern district of New York and, since Judge 
Coxe had very thoroughly studied the minutes recorded before the grand jury, 
I must respectfully say to you that we could not overrule the considered judg- 
ment of the three judges who have examined into this matter most carefully. 
Your request, therefore, for the appointment of a special assistant to the Attorney 
General must be denied. 

With kind regards. 

Very sincerely, 
James P. McGranery, 
The Assistant to the Attorney General. 


On July 3, 1945, the foreman of the grand jury, in response to Mr. 
McGranery’s letter, clearly made known to Mr. McGranery that— 


In dealing with this matter, I did not at any time ask a judge or an official of 
the Government whether or not the grand jury should make the investigation 
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which they had under consideration. I merely asked the question whether or 
not the jury could have counsel, expressing a preference for a special counsel 
+ * * 


This letter is set forth hereafter in its entirety: 


195 Broapway, New York, July 3, 1945. 

Mr. James P. McGRaNery, 
Assistant to the Attorney General, 

Department of Justice, Washington, D. C. 


Dear Mr. McGranery: In your letter of June 27 I find a statement which 
apparently was, in part, the basis of your decision but with which I cannot quite 
agree. In you letter you state “* * * inasmuch as you have discussed it 
with three of the judges for the southern district of New York, and since Judge 
Coxe had very thoroughly studied the minutes recorded before the grand 
re ee 

The facts are that I had occasion to talk to four judges in connection with this 
matter, but the only judge with whom I had occasion to talk in connection with 
obtaining the appointment of a special assistant to the Attorney General was 
Judge Coxe. In dealing with this matter, I did not at any time ask a judge or 
any Official of the Government whether or not the grand jury should make the 
investigation which they had under consideration. I merely asked the question 
whether or not the jury could have counsel, expressing a preference for a special 
counsel. I might add that, in talking to Judge Knox before this matter was 
presented to the jury, he took particular pains to advise me that it was for the 
jury to decide, and only the jury, as to whether or not they should make an 
investigation of charges made before them. 

Yours truly, 
J. P. LAFFrEeRTY, 
Foreman, February Federal Grand Jury, Southern District of New York. 


A reply to Mr. Lafferty from Mr. MeGranery, dated July 9, 1945, 

relative to the matter is hereafter set forth: 
Juty 9, 1945. 
Mr. J. P. LAFrerry, 
195 Broadway, New York, N. Y. 

My Dear Mr. Larrerty: This is in reply to your letter of July 3, 1945. 

You inform me that you have discussed this matter with four judges of the 
District Court for the Southern District of New York, and not three judges as I 
stated in my letter to you dated June 27, 1945. That you talked to four judges 
instead of three does not, in my opinion, change the situation. The fact is that 
at least one judge, namely, Judge Coxe, has thoroughly studied the minutes of 
the testimony taken before the grand jury, and you and he and I completely 
canvassed and discussed the matter at the conference in Judge Coxe’s chambers, 
at which time I informed you of the general policy of the Department of Justice 
on this matter. Furthermore, I advised you in my letter of June 27 that the 
Department would not overrule the considered judgment of the judges who have 
examined into the matter and that therefore your request for a special assistant 
to advise the jury must be denied. 

Nothing in your recent letter in any way changes the basis of that decision and, 
accordingly, it remains the decision of the Attorney General. 

With my kindest regards, I am 

Very sincerely, 
James P. McGRANERY, 
The Assistant to the Attorney General. 


Under our system of jurisprudence, a grand jury is an independent 
agency of constitutional status in the administration of criminal 
justice. It has repeatedly proved itself to be a vital safeguard to 
our personal and property rights. It is designed to act as a supple- 
ment to lawfully constituted bodies in the investigation of violations 
of the law and abuses that result in the cruel victimizing of one or 
more of our citizens. 
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The authority of the grand jury is limited to the term in which 
it is convened. It can, however, be extended according to a statute,' 
pursuant .to which provision— 

wae 


A district judge may, upon request of the district attorney or of the 
grand jury or on his own motion, by order authorize any grand jury to continue 
to sit during the term succeeding the term in which such request is made, solely 
to finish investigations begun but not finished by such grand jury but no grand 
jury shall be permitted to sit in all more than 18 months. 

This statute authorized the continuance of any such investigations 
as were begun during the grand jury’s original term but suc cessive 
extensions are permissible for the completion of such investigations.’ 

The Attorney General has authority to designate an attorney spe- 
cially appointed to conduct any kind of legal proceedings, including 
grand jury proceedings.® 

There is apparently no rule forbidding a grand jury to request leave 
to continue its sessions with the assistance of a special counsel. 
There is likewise apparently no rule forbidding such a request. The 
designation of counsel to represent the Government, including 
attendance upon the grand jury, is a responsibility which is imposed 
upon the Attorney General. 

In this present case, we have a situation where a Federal grand 
jury in New York, shortly before the expiration of its term in 1945, 
received evidence regarding alleged malfeasance or nonfeasance in 
the office of the United States attorney for the district in which the 
jury was sitting. The jury, in its earnest desire to perform its service 
responsibly, competently, and thoroughly, began an investigation of 
these allegations and requested the court to extend its term. Because 
of the seriousness of the allegations they desired to obtain legal 
counsel and, due to the fact that the allegations referred to the office 
of the United States attorney of this district, the latter made known 
the fact that he would not want a member of his staff to act as counsel, 
and that therefore he would join with the foreman of the jury in 
making application to the Attorney General for the appointment of 
a special counsel. Subsequently, but prior to the time the application 
was made, the United States attorney withdrew this offer. According 
to the foreman, the grand jury was extended for a time. The court 
and the United States attorney informed the jury that they a 
not continue such an investigation as they contemplated which, 
the words of the foreman of this jurv— 

* * * would indicate to this jury that law enforcement agencies of the 
United States Government in this district are immune from an investigation by 
grand juries in the event of serious charges of misconduct. 

The application of the jury made to the Attorney General was, 
in time, referred to the attention of the nominee who was then the 
Assistant to the Attorney General, and after some conferences on 
the matter he undertook to decide that the request made by the jury 
for counsel to aid and assist them in their investigation of charges 
of misconduct in the office of the Federal prosecution should be denied. 

The minority feels most strongly that the decisions made in this 
particular case by the nominee have an intimate bearing upon his 

1 See. 284 of the Judicial Code (U.S. C., title 28, see. 421). 
2U. S. vy. Johnson (319 U. S., 503). 


Sec. 310, title 5, U. S.C. 
45, U.S.C. A., sees. 310, 313, 317. 
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fitness for the high office of the Attorney General of the United States. 
At the present time the Department of Justice is virtually bursting 
at its seams as the subject of numerous charges of corruption and 
inefficiency. In his testimony before the committee Mr. MeGranery, 
with great vehemence, has declared his intention and his capability 
of properly investigating within the Department of Justice all charges 
of wrongdoing. Yet, the facts in this instance reveal that he was 
most loath and reluctant to assist in the investigation of one United 
States attorney’s office—an insignificant link in the chain of the 
command which he would assume, if confirmed as the Attorney General 
of the United States. 

We of the minority desire to state unequivocally that the nominee, 
by his above-described actions in this grand-jury investigation, was 
derelict and remiss in his obligations as an assistant top legal officer. 

The minority strongly feels that after careful consideration of the 
testimony of the nominee and other witnesses presented during the 
hearings before the committee there are no convincing indications 
that the nominee would conduct a forthright, vigorous, and intelligent 
investigation and disclosure of any misconduct or corruption existing 
today within the Department in whose front office he has been 
nominated to sit. 


CORRUPTION 


The minority feel that the Attorney General, the head of the Depart- 
ment of Justice, should be a man of unimpeachable integrity. The 
continuing revelations of bribery, graft, corruption, and influence 
peddling of and by high officials in the executive departments places 
a great responsibility on the head of the law enforcement and prose- 
cution arm of the Government. Therefore, it is more important than 
ever that only an attorney of proven ability with the confidence of 
the entire country be confirmed as Attorney General of the United 
States. In our opinion the nominee does not meet these standards. 

Judge McGranery, in his opening statement to the committee, said: 

I stand ready to take immediate and effective action to expose and prosecute 
corruption wherever I find it and to do my part to restore the confidence of the 
people in the integrity of the administration of justice. 

In response to questions he further stated he proposed to do this 
within the framework of the Department; that because he was “pretty 
well acquainted at the Department,” he would weed out and fire any 
incompetent, disloyal, or lishonest employees. He also stated he felt 
he could do the job better than it could be done by an independent 
investigation. We do not believe the nominee’s performance will 
match his promise. 

In response to specific questions as to the methods he proposed to 
use, his attitude is summed up in his answer, ‘‘ Easy as pie.” 

Questions were raised relating to the scope and extent of the use of 
the Federal Bureau of Investigation in conducting these investiga- 
tions. The Attorney General’s specific limitations on the Fe leral 
Bureau of Investigation in connection with the investigation of the 
Kansas City vote frauds were called to the nominee’s attention. The 
answers to this series of questions revealed to us that the nominee’s 
attitude was to continue this program of restrictive investigation by 
the Bureau in matters of graft, crime, and corruption within the 
departments of the Government. 
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In other sections of this report, we have pointed out specific in- 
stances of 


1. Irreconcilable testimony in connection with the Amerasia 


case. 
2. Questionable integrity in connection with the Clan-na-Gael 
case. 


With these points in mind, the minority feel that the following 

conclusions are inescapable: 
1. The integrity, ability, and veracity of the nominee is most 
questionable. 
2. Confirmation should be withheld until the question relating 
to the Amerasia case has been resolved. 

3. No honest nonpolitical effort would be put forth to investi- 
gate the various charges of graft, corruption, bribery, and influ- 
ence peddling within the Justice Department, and other depart- 
ments of the Government under the administration of the 
nominee. 

4. Cases involving administration officials and supporters 
suspected of graft, corruption, and bribery would be less than 
vigorously prosecuted under his administration. 

5. The entire anti vice and corruption program currently being 
forced on the administration would be jeopardized with the 
nominee as Attorney General. 

6. The confirmation of Judge McGranery would not restore 
the confidence on the part of the American people in the adminis- 
tration of justice, but will, on the other hand, lend impetus to the 
charge of ‘‘whitewash.”’ 


This report is being filed, Saturday, May 17, 1952, as directed by 
the Senate. 

On Monday, May 19, 1952, it is the intention of the signers of this 
report to move for permission to recall witnesses to clear up contra- 
dictions in testimony and other matters. 

The necessity of meeting a deadline has made it impossible to get 
all of the minority to meet and sign this report. 

(Signed) Homer Ferguson. 

(Typed) Senator Homer Ferauson. 
(Signed) Arthur V. Watkins. 

(Typed) Senator ArrHurR V. WaATKINs. 
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